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I.   PURPOSE and INTRODUCTION  

 

The New York State Office for the Aging (NYSOFA) is providing Area Agencies on Aging 

(AAAs) the option to add consumer directed in-home services to their Expanded In-home 

Services for the Elderly Program (EISEP) and Community Services for the Elderly Program 

(CSE).  Consumer direction is a service delivery model that provides consumers with more 

control and choice in the delivery of care they receive.   Depending on the parameters established 

by a program, consumers may be able to select, act as employer (i.e., train, manage and dismiss 

their workers); choose which services to use; choose which providers or workers to hire; decide 

on what time of day workers will come; decide on whether to hire family members; decide 

whether to spend funds on items, goods and services that can assist with tasks of everyday living 

(e.g. appliances, home modifications); and/or some combination thereof.  As described in The 

Myths and Realities of Consumer Directed Services for Older Persons “. . . The unifying force in 

the range of consumer-directed and consumer choice models is that individuals have the primary 

authority to make choices that work for them, regardless of the nature or extent of their disability 

or the source of payment for services. 

 

The purpose of this Technical Assistance Memorandum (TAM) is to assist AAAs in considering, 

developing and implementing a consumer directed in-home services option under EISEP and 

CSE.  

 

This TAM provides background to AAAs on consumer directed care, describes key features and 

aspects for its design in the aging network, discusses existing requirements that must be 
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maintained and suggests next steps for AAAs interested in pursuing the use of a consumer 

directed approach.  For purposes of clarity, NYSOFA is naming the aging network‟s consumer 

directed model “Consumer Directed In-home Services” (CDIS). 

 

Where appropriate, reference is made to the Consumer Directed Personal Assistance Program 

(CDPAP), the existing consumer directed program for home care services under Medicaid in 

New York State. The CDPAP is authorized under Title 11, Article 5, §365-f of the New York 

State Social Services Law (see Attachment 1).  For additional information see program related 

SDSS/SDOH documents as Attachments 2 – 8. 

 

AAAs also may wish to review the final rules for the “Medicaid Program: Self-Directed Personal 

Assistance Services Program State Plan Option (Cash and Counseling)” in the Federal Register, 

Vol. 73, No.193, 10/3/08.  While applying to Medicaid funded self-directed personal assistance 

services programs, these regulations may provide some useful insights on how to structure a 

CDIS program. 

 

   

II.  BACKGROUND:  

 

A.    A History of Consumer Directed Care 

 

The philosophy and values of the Aging Network have always been consumer oriented.  The 

Older Americans Act promotes: 

 

 

 

    

 

 

 

 

Consumer directed (CD) care has been evolving for over 25 years.  In New York State, the 

concept of consumer direction was introduced in the late 1970s in New York City under a special 

arrangement between the New York State Department of Social Services (NYSDSS), the NYC 

Human Resources Administration (HRA) and a newly formed agency named Concepts of 

Independence.  This program ensured that persons with disabilities who were capable of self 

direction would retain autonomy and control of their own care. In addition, Concepts of 

Independence “adjusted traditional terminology, referring to the client/patient as the consumer 

and the home care worker as a personal assistant instead of an aide/attendant” (Laymon, 2000, 

p.3).  

 

“During the late 1980s, early 1990s, the NYSDSS began implementation of a demonstration 

program entitled „The Patient Managed Home Care Program‟ ” (Laymon, 2000).  In 1995, the 

existing statue for The Patient Managed Home Care Program was repealed and replaced with the 

Freedom, independence, and the free exercise of individual initiative in planning and     

managing their own lives, full participation in the planning and operation of 

community- based services and programs provided for their benefit, and protection 

against abuse,  neglect, and exploitation. 

Subsection 10 of Section 101 of Title I of the Older Americans Act of 1965 as amended 

in 2006.   
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Consumer Directed Personal Assistance Program (CDPAP).  While incorporating many 

components of the previous statute, it added others including the requirement that such a 

program be available in each district to individuals receiving home care under the Medicaid 

Program.  In calendar year 2006, an estimated 8,615 consumers participated in  

CDPAP at a total cost of approximately $231,356,023 (NYS DOH Data Mart). 

 

 

 

 

 

 

 

 

In recent years, many factors have contributed to the interest and growth in consumer directed 

care options across the country.  Among them is the July 1999 Supreme Court decision Olmstead 

v. L.C. (HCBSRN, 2001) which requires that individuals with disabilities receive services in the 

most integrated, least restrictive settings to meet their individual needs and which promote 

choice, independence and dignity.  Other factors contributing to the growth of consumer directed 

care include “aggressive advocacy on the part of younger people with disabilities, a growing 

consumer movement in health and long-term care, concerns about the costs of long-term care 

services, and the recent shortage of front-line workers” (Stone, 2000, p. 5). In addition, the 

national Cash & Counseling Demonstration Project (Cash & Counseling), the implementation of 

the National Family Caregiver Support Program under Title III-E of the Older Americans Act 

and recent U.S. Administration on Aging (AoA) Nursing Home Diversion Modernization grants 

have given CD service delivery models very high national visibility especially in the aging 

network.   

 

B.    Key Design Principles of Consumer Directed Care   

 

In traditional home care, the type of care, number of hours and the agency that will deliver the 

services are all prescribed by trained agency staff through an assessment and care planning 

process.  A licensed or certified home care provider authorizes the services provided. 

 

Consumer directed long-term care begins with the idea that individuals with needs should be 

“empowered to make decisions about the care they receive, including having primary control 

over the nature of the services and who, when, and how the services are delivered” (Stone, 2000, 

p. 5).  Organizations using consumer directed approaches work together with the consumer to 

assess their needs and develop a plan of care.  The organization then develops a budget for 

services so that the consumer can hire workers to provide care and/or purchase other allowable 

and needed services, if applicable.  This is done within the cost parameters of their established 

services budget. 

 

While both approaches share the goals of the delivery of high quality and appropriate care, it is 

consumer control and choice that are the key elements of any CD system.  

One approach to improving long-term care services is called “consumer direction.” 

 Consumer direction is based on a belief that people with disabilities should be 

empowered to have greater autonomy and control over what services they receive, 

and from whom, when and where. 

Squillace, M. R. & Firman, J., 2002, p. 7  
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The field of consumer directed care is still relatively new and a variety of different program 

models have emerged.   Because CD is a new model of care with many variations there is also 

considerable room for innovation, creativity and flexibility.  However, a common design element 

among these approaches is that they all seek to engage and empower the consumer.   

 

According to the Principles of Consumer-Directed Home and Community-Based Services 

(NICDLTCS, 1996, p. 3): 

 

. . . . too often, people with disabilities and older persons are denied the ability 

to exercise choice and control over some of the most basic and intimate aspects  

of day-to-day life.  For these people, the ability to manage the support services  

they need, either directly or through an advocate of their choice, recognizes this  

fact and results in a service package that reflects individual preferences and values. 

  

There are several key design features which can help guide the development of consumer 

directed care (ASPEHHS, 2002; HCBSRN, 2001): 

 

 Ability of consumers to control and direct the delivery of the home care services they 

receive.  This principle recognizes that individual consumers are the best judges of their 

own needs. 

 

 Increased range of choice of service delivery options beyond traditional home care. 

 

 Access by consumers to appropriate information and support about their choices and 

options.   

 

 Opportunity and ability for consumers to participate in both the design of services and the 

planning of service allocation.  Choice and control are empowering for older persons and 

persons with disabilities. 

 

 Potential to be introduced into almost all service environments.   

 

In designing a consumer directed program, programs must recognize that many eligible 

consumers, when given a choice, may continue to select a traditional home care service delivery 

method.  Therefore, it is important for CD programs to maintain strong linkages with traditional 

home care providers so that appropriate cross referrals can be made.  Even though clients may 

choose a traditional home care arrangement, what is most important is that they are further 

empowered by being given the choice to decide what arrangement they feel is best for their 

situation.  Data from the National Cash and Counseling Demonstration indicates that, when 

consumers are given the opportunity to make an informed choice, about 50% of eligible 

consumers choose a consumer directed option (Mahoney, 2005b).   
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C.   Models of Consumer Directed Care   

 

Consumer direction is not a single approach.  It represents a concept or philosophy of care that 

encompasses a range of models.  Consumer directed programs vary from state-to-state.  

Differences include type of decision making by the consumer and level of control, the autonomy 

possessed by the consumer and the role of home care professionals and agencies (Benjamin, 

2001, p. 83).  

 

Scala, M. A. & Mayberry, P. S. (1997, p. 8) have provided a useful approach to understanding 

the various models of CD programs. According to these authors, there are four basic models of 

consumer directed home care: 

 

 Direct pay/cash and counseling (CC).  This is a model of services where the consumer 

manages both funds and services. This approach begins with a traditional home care 

assessment and the development of a care plan.  The next step is to assign a cash value or 

cost to this plan. It is this cash value that will be made available to the consumer to 

employ their home care workers.  Consumers are then provided unbiased information 

(counseling) in making the decision to accept CC or traditional home care.  If the choice 

is for CC, then counseling and other supports are provided to the consumer. Under this 

option, the consumer is allowed to hire anyone, including close relatives such as his/her 

parent or sibling.  The consumer is the employer of record and controls the rate of pay, 

the scheduling and any benefits they may want to provide their workers.  The most widely 

recognized example of this is the Robert Wood Johnson‟s Cash and Counseling Program 

(Mahoney, 2005b). This is a demonstration project currently operating in 15 states.  (New 

York State is not participating at this time.)   

 

 Fiscal intermediary.  In this model, an intermediary agency (not the consumer) handles 

the benefits and paperwork of the home care workers who have been hired by the 

consumer.  The consumer is the employer of record and hires, trains, supervises and, if 

necessary, fires the worker.   

 

The NYS CDPAP is an example of a program that uses fiscal intermediaries.  This model 

has become a very popular approach in other states as well.  Examples of this type of 

model from other states include the Massachusetts Personal Care Assistance Program and 

the Vermont Attendant Services Program (Scala & Mayberry, 1997). 

 

 Supportive intermediary.  In this model, the role of the fiscal intermediary is enhanced 

beyond that noted above with tasks and activities which may include provision of help 

with recruitment and training of workers, case management and other supportive 

functions.   

 

 Self-directed case management/agency with choice.  In this model, the agency is the 

employer of record and recruits, hires, schedules and performs all of the payroll-related 
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functions. The consumer gives input as to preferences. The consumer interviews workers 

and has input into who is hired.  The consumer also monitors the quality of his/her care. 

An example of this model can be found in the Pennsylvania Attendant Care Consumer-

Directed Program. 

 

There are also other models of consumer directed care.  They include: 

 

 Voucher programs.  Such programs provide consumers with a voucher equal to a certain 

amount of money that they can use to purchase services.  A primary example of this 

approach is the Family Support Services program operated by the NYS Office of Mental 

Retardation and Developmental Disabilities (OMRDD).  According to OMRDD (2006), 

this service system is focused “on providing opportunities for people with developmental 

disabilities and their families, offering choice, individualized planning and services that 

are appropriate to meeting individual needs. Programs and services are developed in 

collaboration with family members, providers, government leaders, advocates and the 

people we serve.”  The program is intended to provide the support necessary for families 

to care for their son or daughter at home and to keep families intact or to reunite families 

that have developed problems under the burden of providing care without the necessary 

supports. The services provided include counseling, crisis intervention, day services, 

environmental modifications, evaluation, intake and referral, in-home services, respite 

and transportation.  

 

 Person centered planning model (PCP).  This approach empowers the individual being 

assisted by involving them in the process for identifying their needs and preferences 

regarding service options. PCP has been pioneered by those working with persons with 

either mental retardation or some form of intellectual disability.   “Unlike traditional 

planning methods, Person Centered Planning highlights the capacities, dreams, hopes and 

desires of the person with disabilities. Through a facilitated conversation with the person 

and his/her invited guests, a unique plan is developed that maps the route to a positive 

future” (NYSARC, 2006).  Many ARCs have adopted this approach to enhance their 

community-based programs. 

 

D.    Potential Benefits of Consumer Directed Programs 

 

Experience to date has shown that there can be many benefits associated with the provision of 

consumer directed programs.  Research indicates that CD programs can provide substantial 

benefits for older people by allowing them to retain more choice and control over their lives at a 

time when many see a narrowing of their opportunities to continue to do so (Benjamin, 2001; 

Scala & Mayberry, 1997; Stone, 2006).  Because the model primarily involves the client and the 

worker, consumer directed programs may also have the potential to have lower administrative 

costs and thus enable “a given budget to cover significantly more hours of services to more 

seriously disabled clients than does the agency alternative” (Doty, Benjamin, Matthias & Frank, 

1999, p. 9).  In addition, CD services can sometimes meet needs that traditional home care 

services may not be able to meet.  Examples would include an ability to find workers to provide 
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needed care during “off hours”, such as nights and weekends, where traditional home care 

agencies may have difficulties meeting client needs or to have continuity of care with the same 

worker consistently assisting the consumer. 

 

 Appropriate for older persons with disabilities, including individuals with mild 

cognitive impairments, through the use of representatives (see page 8 for a description of 

a “representative”).  In addition, older consumers are often very interested in directing 

their own care (Squillance and Firman, 2002).  

 

 Cost effectiveness. Consumer directed programs can be a cost-effective way to deliver 

home care services to older persons and the disabled in the 27 states that have 

implemented this option (HCBSRN, 2001, p. 11).  In these states, it has helped to provide 

more cost effective home care and community based services. 

 

 Positive impact on family caregivers.  Supporting caregivers is critical to our system of 

long term care.  While the number of functionally impaired elderly is growing, the 

number of informal supports is shrinking.  Our current long term care system relies 

heavily on family members and other caregivers who provide 80% of long term care 

services. Consumer directed approaches can help sustain and support friends and family 

members in their caregiving roles without reducing the number of service tasks these 

caregivers provide without pay (Benjamin & Matthias, 2004).    

 

Research indicates that CD programs have a positive impact on family caregivers (Doty, 

2004; Feinnberg & Ellano, 2000).  Such programs maximize family involvement in 

service planning and respect the preferences and values of both the consumer and his or 

her family members.  Also, in a consumer directed option, informal caregivers may help 

an elder select and train an in-home service worker, function as a representative for these 

decisions and tasks and/or receive payment for providing at least some of the care.  

 

 Shortage of home care workers. There is a well documented shortage of traditional 

homecare workers across the nation (Wilner, 2000).  Many AAAs have also noted aide 

shortages which have impacted their ability to meet local needs. Consumer directed 

programs directly address the shortage of traditional home care workers by creating a new 

and untapped pool of in-home workers (e.g., family, friends, and neighbors) to 

supplement the existing traditional agency provided home care workforce. 

 

 

III.   Implementing the Consumer Directed In-home Services Option for EISEP and CSE 

         funded EISEP-like In-Home Services 

 

As noted earlier, the consumer directed approach fits well within the philosophy that has guided 

the development of AAAs since their inception -- to improve the quality of life of older people 

while allowing them to maintain their independence.  While the aging network has always been 

consumer focused and operated in a manner that considered consumer preferences, consumer 
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direction takes the network one step further by moving from a consumer-oriented system to one 

that is consumer directed.  

 

The CDIS approach can be implemented as a complementary option to the standard home care 

services provided by AAAs through licensed and certified home care agencies funded through 

EISEP and CSE for EISEP-like in-home service.  Under CDIS, self-directing consumers or their 

representatives may hire, dismiss, train and supervise their in-home service worker.   

 

Utilization of the CDIS approach represents a significant change in responsibilities for the 

consumer or their representative, the case manager, the provider agency (ies), and the area agency 

on aging.  Implementation of CDIS is a major change in program design and operating 

philosophy and will require significant effort to plan and implement.  All AAAs should carefully 

consider how the CDIS approach can be integrated into their existing service delivery system and 

benefit those they serve.  

  

A.   Program Design  

 

1.  Who is eligible for CDIS? 

 

The consumers of CDIS must meet the following criteria: 

 

o Eligible for or receiving EISEP or CSE funded EISEP-like in-home services; and  

 

o Able to make informed choices and to implement, with or without assistance, 

those choices in regard to services to meet their needs; and 

 

o Able to understand the consequences of their choices and be willing to take 

responsibility for them. 

 

 A consumer who has a legal guardian with the authority to make care decisions may 

            participate.  

 

 A consumer may designate a “representative” to assist them.  It may be a family 

 member or another individual who is at least 18 years old, who is able and willing 

 to help the consumer make and implement informed choices, and has been 

 designated in writing by the consumer to be his or her representative. 

 

2.  Who provides the care?   

 

Care is provided by an In-home Services Worker who is recruited, hired, trained, 

supervised and, when necessary, dismissed by the consumer or their representative.  

Because In-home Services Workers are trained by the consumer or their representative, 

they are not required to have successfully completed an approved training program.  The 

assistance provided by the worker is in accordance with the care plan developed by the 
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case manager with the consumer or their representative, based on an assessment of 

overall needs. 

 

3.    Who can be an In-home Services Worker and what tasks can they perform?  

 

The In-home Services Worker must be at least 18 years old and either be a U.S. Citizen or 

demonstrate authorization to work legally in the United States. The In-home Services 

Worker may be a family member, neighbor, friend or someone not previously known to 

the consumer who was identified during the recruitment process.  

 

In-home Services Workers must meet the same health requirements as those for direct 

care staff in licensed home care services agencies and certified home health agencies.  

This means that the following criteria must be met: (1) their health status is assessed 

annually, or more frequently if necessary; (2) they are free from health impairments 

which would be of potential risk to the consumer or which might interfere with the 

performance of his/her duties; and (3) they have met and continue to meet the 

requirements in regards to immunizations for rubella and measles, and a ppd (Mantoux) 

skin test for tuberculosis (see Appendix, item #7 for the SDOH regulations, §766.11, 

regarding health status and assessments, and required immunizations and tests and 

maintenance of records). 

 

There are three limitations as to who may not be an In-home Services Worker: 

 

o He or she cannot be functioning as a representative for the consumer; 

 

o He or she cannot be someone who has legal or financial responsibility for the 

consumer (i.e. spouse, conservator, guardian, power of attorney, protective payee, 

representative payee); or 

 

o He or she cannot be a person who is known to have been convicted of Medicaid 

fraud or elder abuse. 

 

4.   Can criminal background checks be performed? 

 

Background checks are encouraged but not required.  This is a decision made solely by 

the consumer or their representative.  In many instances, the consumer or their 

representative will know the history and background of the In-home Services Worker 

under consideration and, because of this knowledge, will choose not to conduct a check.  

However, the literature does note that such a criminal background check affords the 

consumer or their representative “some protection against hiring a worker who is 

negligent or dishonest or who is likely to abuse or neglect the consumer” (Sabatino & 

Hughes, 2004, 133).  Thus, there may be instances when the consumer or their 

representative will want to conduct a criminal background check, even though the 

consumer or their representative has an established relationship with the potential In-
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home Services Worker.  In situations where the potential In-home Services Worker‟s 

background and history are not known to the consumer or their representative, the 

consumer or their representative may also want to ask for references in addition to 

conducting a criminal background check.  The consumer or their representative uses the 

information provided by the check as he/she determines appropriate in the hiring process. 

The impact this information has on the hiring decision is determined by the consumer or 

their representative except in two instances.  If the background check indicates that the 

person has been convicted of Medicaid fraud or elder abuse, he/she may not be hired by 

the consumer or their representative.    

 

A consumer or their representative should always be informed that he/she may choose to 

conduct a background check on a potential In-home Services Worker and should be 

assisted in requesting the criminal background check to the extent such is needed. A 

consumer or their representative may obtain data covering all 62 counties within New 

York State pertaining to convictions and open/pending cases originating from city and 

county courts by contacting the New York State Office of Court Administration.  The fee 

is currently $52.00.  Further information, including a copy of the application is available 

on their website at www.nycourts.gov/apps/chrs/.  A more extensive check can be done, 

but only by the potential In-home Services Worker, by contacting the Division of 

Criminal Justice Services (DCJS).  The potential worker can obtain all criminal history 

information maintained by the Division, pertaining to himself or herself, including arrests 

and convictions within New York State, by requesting a Record Review Packet.  A 

fingerprint card will also need to be submitted, and there is currently a $50 fee. Further 

information, including a copy of the application, is available on their website at 

www.criminaljustice.state.ny.us/ojis/recordreview.htm. In order to obtain out-of-state 

criminal history data, a potential In-home Services Worker may request a copy of his or 

her own Federal Bureau of Investigation (FBI) identification record.  This record provides 

certain information taken from fingerprints and submissions, retained by the FBI, in 

connection with arrests, and in some instances, federal employment, naturalization, or 

military service.  A fingerprint card would need to be submitted by the potential worker.  

The fee is currently $18.00.  Further information, including a copy of the application, is 

available on their website at www.fbi.gov/hq/cjisd/fprequest.htm .  It is important to 

emphasize that the consumer or their representative cannot obtain background 

information on the potential worker from DCJS or the FBI.  The potential worker must 

request the information and then share it with the consumer or their representative. 

 

EISEP would cover the fees of the background checks described above. Costs of 

additional background checks and/or hiring a private investigator are not a covered 

expense under EISEP. 

 

A consumer or their representative who has chosen to request a criminal background 

check on a potential In-home Services Worker has the choice of employing the person 

while awaiting the results of the check or waiting until the check is complete and she/he 

has received the results. 

http://www.nycourts.gov/apps/chrs/
http://www.criminaljustice.state.ny.us/ojis/recordreview.htm
http://www.fbi.gov/hq/cjisd/fprequest.htm


 11 

 

While performing a criminal background check reduces potential harm to the consumer 

or their representative, it is not a guarantee against criminal conduct.  It is important for 

the consumer or their representative  to understand that as the employer/supervisor of the 

In-home Services Worker, the consumer or their representative  assumes all 

responsibilities, risks and liabilities in connection with employing the worker including 

any bodily injury, property damage or loss sustained by the consumer, their representative 

or to the In-Home Services Worker.  This is also the case regardless of whether a criminal 

background check is performed or if the information disclosed by the background check 

is used. 

 

5.   Who can an AAA contract with to perform the employment and record- keeping 

                  functions?  

  

AAAs choosing to offer CDIS as an option must either contract with a fiscal intermediary 

or function as the fiscal intermediary itself.  AAAs may contract with any agency in the 

community it determines can adequately perform the required fiscal intermediary 

functions and any additional functions they may require the fiscal intermediary to perform 

in order to support the consumer or their representative in their employer related 

functions.  These include, but are not limited to: 

 

o Licensed home care services agencies (LHCSAs) as long as they do so as a 

business separate from their business as LHCSAs. Some have developed such 

businesses and are currently fiscal intermediaries under CDPAP.   

 

o Existing providers of the Consumer Directed Personal Assistance Program.  If an 

AAA contracts with an entity functioning as the fiscal intermediary in the CDPAP 

it will be important to maintain a separation between the CDIS option 

implemented by the aging network and the CDPAP under Medicaid. 

 

o Other entities in the community, for example private payroll and benefit 

administration companies, who can perform the fiscal intermediary functions as 

required by the AAA. 

  

6.  What is the division of responsibility? 

   

It is critical that the roles and responsibilities of each party be clearly defined and 

articulated; that the consumer or their representative, case manager and provider agency 

responsibilities be discussed and provided in writing to ensure that they are understood by 

all parties and are available for reference; and that each is reviewed periodically to ensure 

accuracy and understanding. 

 

o Consumers or their Representatives.  As noted, consumers or their 

representatives are the employers and the supervisors of the In-home Services 
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Worker and are responsible for the recruiting, interviewing, hiring, training, 

supervising and scheduling the In-home Services Worker who will provide the 

direct care pursuant to the care plan that has been developed with the case 

manager.  The consumer or their representative may dismiss the In-home Services 

Worker at their discretion.  They must also schedule substitute workers when the 

regular In-home Services Worker is absent.  They must process all the paperwork, 

e.g. submit time sheets, time off request forms, required by the fiscal intermediary 

agency that they are working with.  As both the employer and supervisor of the In-

home Services Worker, the consumer or their representative assumes all 

responsibilities, risks and liabilities in connection with employing the In-home 

Services Worker, including any bodily injury, property damage or loss sustained 

by the consumer, their representative or In-home Services Worker.  Additionally, 

the consumer or their representative is subject to all applicable federal and state 

laws, rules and regulations governing employer conduct. 

 

In those instances where there is a representative, the care plan that is developed 

must clearly describe the role and responsibilities of that person, including the 

amount and frequency of contact he/she will have with the consumer and the In-

home Services Worker,  as well as the role and any responsibilities remaining 

with the consumer. 

 

o Case manager/case management agency.  The case manager/case management 

agency, after consultation with the consumer or their representative, makes the 

decision as to whether a consumer is appropriate or continues to be appropriate 

for the CDIS option. The case manager is responsible for performing all the usual 

case management functions including assessment, reassessment, care plan 

development, service authorization and referrals and service follow-up and client 

monitoring.   

 

The care plan is developed by the case manager with the consumer or their 

representative.  As part of care planning and ongoing client monitoring, the case 

manager working with the consumer or their representative and fiscal 

intermediary, identifies if any assistance is needed and available to help the 

consumer or their representative successfully fulfill his/her role and 

responsibilities, and provides support to the consumer or their representative as 

they take the action necessary to successfully implement and manage their in-

home services. 

 

With the exception of the in-home services, the case manager continues to 

manage the other services the consumer is receiving. Regarding the in-home 

services, the case manager may be mentoring the consumer or their representative 

or acting in another supportive role depending on the needs and requests of the 

consumer or their representative. The case manager will not act in place of the  
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consumer or their representative, but rather in a position that supports the 

consumer or their representative as he/she performs his/her responsibilities.     

 

Because of the case manager‟s knowledge and skills, his/her relationship with the 

consumer and his/her understanding of the consumer and his/her circumstance, 

the role of the case manager continues to be a critical one.  It is an ongoing role 

and one that encompasses different functions at different times and may change 

over time. 

 

o Fiscal Intermediary. The agency performing employment and record keeping 

functions must perform certain administrative functions including: 

 

 Processing payroll for the In-home Services Worker including all 

withholding and Social Security taxes, insurance, unemployment and 

workers‟ compensation benefits;  

 

 Coordinating any fringe benefits, such as health insurance or annual leave, 

and ensuring the completion of annual worker health assessments; 

 

 Maintaining all required employment documents; 

 

 Ensuring that all agreements are followed; 

 

 Maintaining personnel records for all In-home Services Workers including 

the required documentation regarding the health assessments, 

immunizations and tests; 

 

 Reporting to and meeting with AAA staff as may be required; and 

 

 Billing the AAA and the consumer or their representative, if he/she is 

required to cost share and this is the responsibility of the agency.     

 

The fiscal intermediary agencies may also perform other tasks based on the needs 

of the consumer or representative in conjunction with the case management 

agency as per the agreement with the AAA. These tasks may include varying types 

and levels of support and assistance to a consumer or their representative as they 

carry out their employer and personnel management related responsibilities, e.g., 

recruitment, hiring/firing, training, supervising and scheduling their In-home 

Services Worker.  For example, an agency may provide guidance and/or training 

to the consumer or their representative in the areas of supervision and training of 

the In-home Services Worker.  They may also make suggestions in the areas of 

recruiting and interviewing prospective In-home Services Workers. 
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When first entering the program, a consumer or their representative may need 

more assistance in carrying out their responsibilities. Once some initial support is 

provided, a consumer or their representative may occasionally need additional 

guidance. For example, initially a consumer may have many questions about 

conducting an interview – where to conduct it, what questions to ask, who else 

should be involved and how to check references -- because they have never done 

this before or perhaps not for a long time.  However, once the consumer receives 

information to address their questions and actually conducts an interview or two, 

they usually don‟t need the same level of assistance thereafter.  They have gained 

knowledge, skills and experience to apply to the next interview or set of 

interviews.   The degree of help available from a fiscal intermediary will vary 

from agency to agency.  The AAA must decide what types of assistance will be 

available, to what extent this assistance will be provided, and by whom. 

 

o In-home Services Workers.  In-home Services Workers are hired, trained and 

supervised by the consumer or their representative.  The worker is responsible for 

recognizing the authority of the consumer or their representative as employer and 

carrying out the agreed to tasks in the manner directed, respecting the privacy of 

the consumer and following the requirements and regulations of the responsible 

CDIS agency.  

 

7.   How does quality assurance factor into CDIS? 

 

It is important to factor quality assurance into the development of the CDIS program.  In 

fact, Applebaum and others strongly believe that building quality into the program from 

the first day of planning and improving quality assurance through an ongoing system of 

quality management is vital for the development of a successful program.  Applebaum 

and his colleagues (2004) have identified four dimensions of quality: 

 

o Independence, autonomy, choice and control.  Consumers are able to have 

things done their own way.  “I have no choice” is no longer a phrase that will be 

used by consumers or their representative to describe their satisfaction or 

dissatisfaction with the services being provided. 

 

o Relationships.  In the majority of cases, consumers will not be cared for by 

workers assigned by agency staff over which they have little supervisory authority. 

A consumer or their representative can help to maintain quality by hiring someone 

they trust. 

 

o Knowledge and support.  Consumers or their representatives will have more 

training and will be able to have services provided based on their preferences. 

 

o Health, safety and accountability.  Consumers will have a stronger role in both 

their own services and safety. 
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Quality Assurance systems in the arena of consumer directed programs are still evolving. 

However the manual “A Guide to Quality in Consumer Directed Services” by Applebaum 

and others (2004) offers many techniques for maintaining and improving program quality. 

The manual discusses ideas for integrating consumer feedback in the design, 

implementation, and monitoring phases of consumer directed programs.  AAAs and their 

local program contractors should consider what approaches are most practical and 

productive in designing a local consumer directed project.  For example, they may wish to 

consider having consumers or their representatives review and comment on program 

materials before they are released or provide feedback on the timeliness of program 

approvals to allow them to begin self direction.  AAAs will want to consider what kind of 

consumer complaint system will be used in their program, if it will include a hotline and 

how it will respond to issues of abuse or neglect.  Also, the AAA will need to decide how 

the program will monitor attainment of participant care plan goals and the type of 

consumer satisfaction survey the program will use. 

 

B.   Current Program Requirements and Policies  

 

1.   Provision of Case Management under EISEP or CSE.  EISEP or CSE clients 

participating in a consumer directed services delivery model must continue to receive 

case management meeting the EISEP requirements.  This means a NYSOFA required 

MDS-compliant assessment/reassessment will be conducted and a care plan developed 

with the consumer or their representative.  It is during care planning that the consumer 

direction option is discussed with the consumer or their representative, if the case 

manager determines it is appropriate and the consumer‟s decision is ascertained.  Services 

will be authorized by the case manager by notifying the fiscal intermediary.  The case 

manager will also continue to make arrangements and referrals for other services such as 

home delivered meals, social adult day care and transportation as identified in the care 

plan.  The case manager will continue to follow-up and monitor the client and aspects of 

service delivery.  However, it will be different when it comes to the home care services 

since the consumer is directing the care.  In this situation, the case manager takes on a 

different role that is one of assisting the consumer or their representative in evaluating the 

quality of the service and identifying and resolving any issues.  In some ways the case 

manager is functioning as a consultant to the consumer or their representative.  

 

Services to be provided through CDIS will be included in the care plan. The services will 

be identified as consumer directed home care and the number of hours of care per week 

noted. If someone other than the consumer (i.e., their representative) is directing the care, 

this would also be noted with the necessary identifying information. In the client record it 

must be clear which specific tasks will be addressed. The case manager should carefully 

review with the consumer or their representative the tasks to be provided through the 

CDIS and the responsibilities of the consumer or their representative, the fiscal 

intermediary, and the worker.   
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2.  Subcontracts.  Since CDIS is considered a model for delivering services, an AAA 

must comply with the existing requirements. This means that unless an AAA meets the 

exception criteria for direct service delivery, the AAA must subcontract with an agency to 

carry out the fiscal intermediary functions.    

 

In regard to oversight activities, AAAs must apply existing monitoring requirements to 

fiscal intermediary subcontractors. However, since these are minimum requirements and 

this is a new way of providing home care services, the AAA should supplement these 

minimum requirements with additional contacts with the subcontractor on a regular basis 

at least during the first 6-12 months of program operations. 

 

3.  Reimbursement Rates under EISEP and CSE.  The Medicaid Rate Cap Policy 

applies when EISEP or CSE funds are used to pay for consumer directed in-home 

services.  Therefore, an AAA may pay no more than the amount paid under CDPAP when 

the same agency is under subcontract to perform the fiscal intermediary functions under 

CDIS.   AAAs may have an opportunity to negotiate rates that are lower than the 

approved Medicaid rates because of the more limited scope of practice under CDIS. If an 

AAA contracts with an entity in the community to perform these functions that does not 

have an approved Medicaid rate(s) for consumer direction, then the AAA may pay no 

higher than the highest rate(s) paid to an agency in the county for consumer direction. 

 

The New York State Department of Health (SDOH) Medicaid personal care rate sheets 

NYSOFA disseminates to AAAs includes the Medicaid personal care rates for the 

CDPAP program. The “Consumer Directed” column should be used as the maximum 

allowable rate under CDIS. 

 

4.  Tasks performed.  Under CDIS, In-home Service Workers may only perform tasks 

allowable under personal care levels I and II. This means that, unlike in CDPAP, the tasks 

that may be performed on behalf of and under the direction of the consumer or their 

representative cannot extend to activities that are generally beyond the scope of personal 

care level II. Therefore, home health aide and skilled nursing tasks may not be performed. 

 

5.  Cost Sharing and Contributions under EISEP and CSE.  The cost sharing and 

contribution requirements under EISEP and CSE for EISEP-like services remain 

unchanged. They apply in this service delivery model as they do under the traditional 

service delivery model. 

 

 

IV.   Next Steps for Area Agencies on Aging 

 

Initial undertaking of a consumer directed component is a major system development activity and 

will require considerable time and effort for planning, development and implementation. The 

suggested efforts to gather and review program materials that follow are a way for interested  
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AAAs to gain information and knowledge that will help as they begin to design a consumer 

directed in-home services component in their programs.   

 

The following are some next steps for those AAAs that are considering adding such a component 

under EISEP and CSE.  Many of these steps entail actions to help you learn more about the 

CDPAP program in your county and those nearby.  Since the Medicaid-funded CDPAP is a 

major consumer directed program operating throughout New York, an AAA may choose to 

maximize what has been learned by CDPAP providers, while designing an aging network version 

of consumer direction, CDIS.  More information about CDPAP is found in the attachments. 

 

A.   Meet with staff of the Local Department of Social Services to learn about the CDPAP    

       in the county.  

 

AAAs should learn how the program operates in the county, including reviewing materials they 

have produced and procedures they have developed, finding out about the local contracts they 

have for the program and what their experiences have been with these providers, and getting any 

suggestions or ideas as the AAA begins to plan for a consumer directed program.   

 

B.   Meet with the Consumer Directed provider agencies in the county and region to get       

       their perspective on consumer direction.  

 

This could include CDPAP providers within the county and in neighboring counties. This could 

also include meeting with providers of consumer directed care in the developmental disabilities 

(DD) service delivery system which is very different from the CDPAP and CDIS model.   AAAs 

should ask these agencies about their experience working with the elderly.  Similarly, the AAA 

should explain what it is they do, describing its programs (focusing on EISEP and CSE as 

appropriate) and the individuals that the programs target/serve.  The AAA should distinguish its 

efforts to implement CDIS from the CDPAP under Medicaid.  This is the time to begin to 

determine if any provider of consumer directed care is interested in serving an AAA‟s consumers 

and if the AAA is interested in contracting with them.  

 

C.   Gather any materials that are available that describe the CDPAP and/or consumer        

       directed models in the DD service delivery system in the county or are used in/by the     

       program.  

 

This may include such things as program brochures, manuals and handbooks for the consumer or 

their representative, manuals and handbooks for the worker and agency/consumer agreements. 

There also may be supplemental materials that are available on an as needed basis to support 

either the consumer or their representative or the worker as they undertake their responsibilities 

and perform their functions (e.g., recruitment, interviewing, and supervision for the consumer 

and techniques for assisting a person with various personal care tasks for the worker).   

 

This effort will help the AAA to better understand these other models as they currently operate in 

the county.  Further, AAAs should read this information carefully and recognize that local 
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programs must comply with the authorizing statute, guidance and other documents issued by 

SDOH and regulations for personal care (Social Services regulations, §505.14).  Note:  locally  

 

designed CDPAP materials, especially those developed by the fiscal intermediary, may not be 

state approved and may not be consistent with State CDPAP policy.  

 

This is the time to begin to consider what informational and education-related materials and 

activities will be needed by consumers. Any CDIS materials developed for by the AAA 

subcontractors should be reviewed and prior approved by the AAA to assure accuracy, 

consistency and clarity. 

 

D.   Contracting requirements.   

 

To assist in developing the subcontract, an AAA may wish to look at the contract(s) utilized by 

the local department of social services and the model CDPAP contract included in the 

attachment. AAAs should consult with their legal counsel as needed.  

  

E.   Administrative practices for CDPAP differ from county to county.  

 

An AAA may also want to learn about the program in other nearby counties to get a more 

complete view of the program, how it operates and its variations.  This will help the AAA to 

design its program and identify the possible roles and functions of the various partners.   

 

F.   The role of other entities/organizations.  

 

As noted above, the AAA will be working to gain full understanding and knowledge of what is 

occurring in CDPAP and other consumer directed programs in the county and surrounding 

counties.  During this time of learning and exploration, the AAA may also want to consider other 

program design and implementation options that could include the use of other entities to 

perform the fiscal intermediary function, for example a payroll and personnel management 

agency, or other entities for providing support/assistance to the consumer or their representative 

in performing their employer related functions, for example an independent living center.  

 

G.   Decide the extent to which you would like to implement CDIS.  

 

Consider starting small to ease the learning and any mid-course adjustments that will need to be 

made.  Think in terms of beginning with a few, carefully selected consumers who fit well within 

the concept of what the AAA wants to develop as an important option for older persons served. 

While an AAA may want to consider such things as access to and availability of traditional 

service delivery methods,  consumer direction is not for everyone and should not be considered 

the answer to all problems in the current environment.  
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H.   Don’t think of a consumer directed component as an all-or-nothing approach to client  

       services.  

 

Consumer direction can interface with traditional home care services.  That is, it is possible to 

think in terms of meeting some of a consumer‟s needs through home care provided in the 

traditional way while other needs, such as those during nights and weekends, could be met using 

the consumer directed service delivery model.  

 

I.   Consumer representation.   

 

Consider inviting one or more consumers to participate in a workgroup to help with the planning 

and implementation of CDIS. An AAA may also want to consider adding a consumer(s) of CDIS 

to their Advisory Council for their perspective and input.  

 

 

V.   Conclusion 

 

Consumer direction and the CDIS option in particular, is an additional tool for AAAs to use in 

bolstering their local service delivery system.  It is not intended to replace existing service 

delivery methods but rather to expand and improve upon those services currently available.  By 

incorporating the CDIS model into existing programs, an AAA can enhance its ability to address 

the diverse needs and preferences of older persons and their caregivers. 

 

Any AAA intending to implement consumer directed in-home services should inform their 

NYSOFA Aging Services Representative of this decision.  A plan modification will be required 

and a budget modification also may be needed per 05-PI-09. 

 

If you have questions or comments, please contact Andrea Hoffman at (518) 474-0484 or Ruth 

Ann Standstedt at (518) 474-1357. 

 

 

VI.   Acknowledgement 

 

This TAM was developed for the New York State Office for the Aging through a contract with 

GoldenLane Associates, Inc. The members of the project team responsible for the writing and 

development of this TAM were William Lane, Ph.D.,  GoldenLane Associates, Inc. and Marcus 

Harazin, Andrea Hoffman and Ruth Ann Sandstedt, New York State Office for the Aging. 

 

 

 

 

 

 

 



 20 

VII.   References 

 

Administration on Aging (AoA).  The Older Americans Act of 1965 as Amended in 2006. 

http://www.aoa.gov/OAA2006/Main_Site/oaa/oaa_full.asp. 

 

Applebaum, R., Schneider, B., Kunkel, S. & Davis, S. (2004).  A guide to quality consumer 

directed services.  Miami University (OH): Scripps Gerontology Center.  

www.cas.muohio.edu/scripps/publications/documents/Guideappendix1 Retrieved 6/20/06. 

 

Benjamin, A. E. (2001).  Consumer-directed services at home: A new model for persons with 

disabilities.  Health Affairs, 20 (6), pp. 80-85. 

 

Benjamin, A. E. & Matthias, R. E. (2004).  Work-life differences and outcomes for agency and 

consumer-directed home-care workers.  The Gerontologist, 44, pp. 479-488. 

 

Competitive Edge. (n.d.).  Consumer-directed personal assistance program. 

 

Consumer Directed Choices, Inc. (2005).  The consumer directed personal assistance program: 

consumer guide. 

 

Doty, P. (2004).  Consumer-directed home care: Effects on family caregivers. Policy brief, 

Family Caregiver Alliance, National Center on Caregiving, Washington, DC. 

 

Doty, P., Benjamin, A. E., Matthias, R.E. & Franke, T. M. (1999).  In-home supportive services 

for the elderly and disabled: A comparison of client-directed and professional management 

models of services.  Washington, DC: U.S. Department of Health and Human Services. 

 

Federal Department of Labor (DOL). (2006). http://www.dol.gov/dol/topic/youthlabor/index.htm 

 

Feinberg, L. F. & Ellano, C. (2000).  Promoting consumer direction for family caregiver support: 

An agency-driven model. Generations, 24(3), p. 47-53.  

 

Flanagan, S. A., Green, P. S. & Eustis, N. (1996).  Facilitating consumer-directed personal 

assistance services (CDPAS) through the use of intermediary service models: Eleven states’ 

experiences. Paper presented at the annual meeting of the Gerontological Society of America, 

Washington, DC. 

 

Galusha, L. A. (2006).  Consumer direction.  Personal communication providing data to the New 

York State Department of Health.  

 

Kuhmerker, K. (2002). Consumer directed personal assistance.  Albany, NY: Office of Medicaid 

Management, New York State Department of Health. 

 

 

http://www.aoa.gov/OAA2006/Main_Site/oaa/oaa_full.asp
http://www.cas.muohio.edu/scripps/publications/documents/Guideappendix1
http://www.dol.gov/dol/topic/youthlabor/index.htm


 21 

Laymon, C. (2000).  Consumer directed personal assistance implementation: A new paradigm 

plagued with old problems.  Unpublished paper provided by the author. 
 

Mahoney, K. (2005a).  Maximizing the chance research will affect policy: The case of cash and 

counseling.  Paper presented at the annual scientific meeting of The Gerontological Society of 

America, Orlando, FL, November 19, 2005. 

 

Mahoney, K. (2005b).  Next steps in cash & counseling: Lessons from the demonstration and 

evaluation inform replication projects.  Paper presented at the annual scientific meeting of The 

Gerontological Society of America, Orlando, FL, November 19, 2005. 

 

National Institute on Consumer-Directed Long-Term Care Services (NICDLTCS). (1996). 

Principles of consumer-directed home and community-based services. Washington, DC:  

National Council on Aging and World Institute on Disability. 

 

NYSARC, Inc. (2006).  www.nysarc.org/news-info/nysarc-news.asp?varPage=11 Retrieved 

5/2/06. 

  

New York State Office Mental Retardation and Developmental Disabilities (OMRDD). (2006). 

Family Support Services.  www.omr.state.ny.us/hp_fss_all.jsp  Retrieved 5/2/06. 

 

Office of the Assistant Secretary for Planning and Evaluation, HHS (ASPEHHS): (2002). Cash 

& counseling.  Washington: Centers for Medicare and Medicaid. 

 

Sabatino, C. P. & Hughes, S. L. (2004).  Addressing liability issues in consumer-directed 

personal assistance services (CDPAS): The national cash and counseling demonstration and 

other selected models.  Washington, DC: US Department of Health and Human Services. 

 

Scala, M. A. & Nerney, T. (2000).  People first: The consumers in consumer direction.  

Generations, 24(3), p. 55-59. 

 

Scala, M. A. & Mayberry, P. S. (1997).  Consumer-directed home services: Issues and models.  

Oxford, OH: Scripts Gerontology Center, Miami University. 

 

Squillace, M. R. & Firman, J. (2002).  The myths and realities of consumer-directed services for 

older persons. Washington: National Council on Aging. 

 

Stone, R. I. (2000). Introduction: Consumer direction in long-term care.  Generations, 24(3), 5-9. 

 

Stone, R. I. (2006).  Emerging issues in long term care.  In R. H. Binstock & L. K. George (Eds.), 

Handbook of aging and the social sciences (6
th

 ed., pp. 397-418).  Amsterdam: Elsevier.  

 

  

 

file:///C:\Documents%20and%20Settings\a_hoffman\Local%20Settings\Temp\XPgrpwise\www.nysarc.org\news-info\nysarc-news.asp%3fvarPage=11
http://www.omr.state.ny.us/hp_fss_all.jsp


 22 

The Home and Community-Based Services Resource Network (HCBSRN). (2001). A 

compendium of current Federal initiatives in response to the Olmstead decision.  Washington, 

DC: Centers for Medicare and Medicaid Services. 

 

Wilner, M. A. (2000).  Toward a stable and experienced caregiving workforce.  Generations, 

24(3), 60-65.  

 

 

PROGRAMS AFFECTED:  Title III-B  Title III-C-1  Title III-C-2 

 
 Title III-D 

 
 Title III-E 

 
 CSE 

 
 SNAP 

 
 Energy 

 
 EISEP 

 
 NSIP 

 
 Title V 

 
 HIICAP 

 
 LTCOP 

 

 Other: 

 
  

 

CONTACT PERSON: Andrea Hoffman  TELEPHONE:  518-474-0484 



Attachment 

Chapter 55 of the ~ew York State Consolidated'taws.... Social Services Law Article 5 Title 11 Section
 
365"f. Consumer dlreetsd personalasslstance program.
 

1. PUfRose and intent. The consumer directed personal assistance program is intended to permit chronically ill 
and/orphysically disabled individuals receiving home care services under the medical assistance program ' 
greater flexibility and freedom of choice in obtaining such services. The department shall, upon request of a 

. social services district or group of districts, provide technical assistance and such other asslstance.as.may.be..; 
necessary to assist such districts in assuring access to the program. ' 

2. Eligibility. All eligible individuals recelvinq home care shall be provided notice of the availability of the 
program and shall have the opportunity to apply for participation in the program. On or before October first, 
nineteen hundred ninety-six eachsoclal services district shall file an implementation plan with the 
comrnissionerot the department of health. An "eligible Individual", for purposes of this section is a person who: 

(a) is eligible for long term care and services provided by a certified home health agency, long term home
 
health care program or AIDS home care program authorized pursuant to article thirty-six of the public health
 
law, or is eligible for personal care services provided pursuant to this article;
 
(b) is eligible for medical assistance; 
(c) has been determined by the social services district, pursuant to an assessment of the person's 

appropriateness for the program, Conducted with an appropriate long term home health care program, a 
certified home health agency, or an AIDS home care program or pursuant to the personal care program. as 
being in need of home care services or private duty nursing and is able and Willing or has a legal guardian able 
and Willing to make informed choices, or has designated a relative or other adult who is able and willing to 
assist in making informed choices, as to the type and quality of services , including but not limited to such 
services as nursing care, personal care, transportation and respite services; and 

(d) meets such other criteria, as maybe established by the commissioner, which are necessary to effectively
 
implement the objectives of this section.
 

3. Division Of responsibilities, Eligible individuals who elect to partlclpate in the program assume the
 
responsibility for services under such program as mutually agreed to by the eligible individual and provider and
 
as documented in the eligible individual's record. Such individuals shall be assisted as appropriate Witli service
 
coverage, supervision, advocacy, and management. Providers shall not be liable for fulfillment -Of
 
responsibilities aqreed to be undertaken by the eligible individual. This subdivision, however, shall not diminish
 
the participating provider's liability for failure to exercise reasonable care ,in properly carrying out its
 
responsibilities ~this program, which shall include monitoring such individual's continulnq ability to fulfill
 
those responsibilities documented in his or her records. Failure anne-individual to carry out his or her agreed
 
to responsibilities may be considered in determining such individual's continued appropriateness for the
 
program.
 

4: Participating providers. AU agencies or individuals who meet toequallflcations to provide home health,
 
persona' care, or nursing services and who elect to provide such services to persons receiving medical
 
assistance may participate in the program. Any agency or individuals providing services under a patient
 
manilged liomecare program authortzed under the former section thirty-sixhundred twenty-two of the public
 
health law or the former sections three hundred slxty-flve-t of this chapter maycontinue to provide such
 
services under thiS section.
 

5. Waivers, regulation and effectiveness, 
(a) The commissioner mCiY. subject to the approval of the director of the budqet, file for such federal waivers
 

as may be needed for the implementation of the program. '
 
(b) Notwithstanding anyother.provlslon of law, the commissioner is authorized to waive any provision of 

sectien three hundred sbty-seven-bot this title related to payment and may prornulqate regulations necessary 
to carryout the objectives of the program, and Which describe the responslbllltles of the eligible individuals in 
arrahging and paying for services and the protections assured such individuals if they are unable or no longer 
desire to continue in the program. 

. 6. This section shall be effective if, to the extent that, and as long as, federal financial participation is available 
for expenditures incurred under this section. 
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+------------- - --- ---- --- ---- - --- ------- ---+ 
LOCAL COMMI SSIONERS MEMORANDUM 

+-- ---- - ---------- --------------- ---- ------+ 
DSS-4037EL (Re v. 9 /89 ) 

Trans mi ttal No: 95 LCM-1 02 

Date : Septembe r 18, 1 9 95 

Div is i on :	 He a l th and Long 
Term Care 

TO: Lo c al Di stri ct Commiss ioners 

SUBJE CT: Con sumer Directe d Personal As s is tance Program (CDPAP) 

ATTACHMENT S: Samp l e Memoran d um of Und e rstand i ng (MOU )
 
(o n- line )
 

As enact e d in Sec t i o n 77 of Chapter 81 o f the Laws o f 1 995, Sec t ion 365 - f of 
t h e Soci a l Servi c e La w was r e pe a l e d and a new Sec t ion 365 - f has been added 
t o c ha nge the p rogram name f rom Patie n t Ma na g e d Home Care t o Cons umer 
Direc ted Pe rsona l Ass ista nc e Prog r a m (CDPAP). The stat u t e in c orporate s man y 
o f the comp o ne n ts foun d in p r e vious s ta t u t es , inc l ud i ng Chapte r 79 5 of t he 
La ws of 1 992 which was t r an s mitte d t o th e d is t ric ts i n 93 LCM-11 3. 

I n a ddit ion , Sect i o n 91 o f Cha p ter 81 o f the Laws o f 199 5 a d ded a new 
Sec t i o n 36 7 - p t o t h e Soc ia l Se rvice s Law . Thi s Sec tion s tates t hat " . . . each 
l oc al dist r ict sha l l e nsure access to a cons umer d i rec ted personal 
ass is ta nce p rog ram opera ted purs uant to se c ti o n th r e e h undred sixty- five-f 
o f thi s title i s a v a i lab le in t he distri ct t o a l l ow pe rs on s re ceiving ho me 
care p ur s uant to t h i s t it l e t o di r ectly ar range and pay f or s uc h care . " 

Th e p urpose of CDPAP is to al low ch r o ni c all y i l l and / or physi c ally d is a b l ed 
i ndividual s re c eiving home ca re se r vi ces u nde r t he Med i c al As si s t an c e 
p rog r am grea ter f l exib ilit y and fr eedom of c hoice in obta ini ng s uch serv ices 
whi le r e d ucing admi n is t rat ive cos ts . 

All agenci es or i ndivi d uals who meet the q ualifica t i o ns t o p rov ide home 
heal t h , pe rsonal care o r nurs i ng serv ices and who e lec t t o p rov ide s uc h 
serv ices t o pers on s r e cei ving Medi c al Assis tance , may pa r tic ipa t e i n the 
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program. Age nc ies o r indivi dual s providing se rv ices un der a Pa tien t Managed 
Home Care program, the f ormer Section 36 2 2 o f th e Public He alth Law o r th e 
fo r mer Se c t ion 365 - f o f th e Socia l Se rv ices La w, may con t i nue t o p rovi de 
se rv ices under the CDPA P . 

El i gible indi vidual s c u r re n t ly in r e ceipt o f home ca re se rvices wi l l be 
a dv is e d o f pr ogram g u i de l i nes by t heir l ocal depa rtment o f s oc i a l services, 
and may apply f or pa rtici pati o n . Acco rd ing t o Sec t ion 77 o f Cha p te r 8 1 
o f the Law s o f 1 9 95, " a n eligi ble i nd i v idual, f or pu r p ose s o f t h i s s ec t i o n 
is a per s on who: 

(a) i s el ig ib le f o r lo ng t e r m c a re and se r v ices p r ovided by a certified 
home health agen cy, l ong term h ome hea l t h c a re p rogram or AIDS home 
ca re p rog r a m a u t ho r i zed pursua nt t o ar t ic le th ir t y- si x of the 
p ub l ic he alth law, or is eligible f or personal care service s 
p u r s u a n t t o thi s ar ticle; 

(b)	 is eligibl e for medi c al a s sist an ce; 

(c) has been det e r mine d b y th e s o c ia l s ervices district, pursuant t o an 
as s es sme n t of the per s on's a ppropr i a t eness f or the p rog ram, 
co nd uc ted wi t h a n a ppropr iate l o ng term home healt h c a r e p r og ra m, a 
ce r t if i e d home health a ge nc y , or an AIDS h ome c a r e p rog ram or 
pu rsuan t to the perso na l ca re p rog ram, a s being in nee d o f home 
ca r e se rv ice s o r pr iva te d u ty nu r sing and i s a b le a nd willing or 
has a legal guardian able and willi ng to ma ke info rmed cho ices , o r 
h a s d e s igna ted a r elat i ve o r o t he r adu l t who i s a b le a nd wi l l ing t o 
a s s is t in makin g in f ormed c ho ice s , as t o the type and quality of 
s e rv ice s , in c l udi ng but no t limite d to such s e rv ices as nur sing 
ca re , pe r so na l ca r e , tran s porta ti on and re sp ite services; and 

( d )	 meets such o t he r c r i ter ia , as ma y b e e sta blished b y the 
commiss io ne r , wh ich a r e ne c essary t o effectively implement the 
ob j ec t i v e s of this s ec t ion . " 

Eli gibl e individuals who elect to participate in CDPAP a s sume the 
re s p onsi bilit y f or s e rv ices un d e r the program as mutuall y ag r eed t o b y the 
el i gi ble i ndi vidual an d t he p r ovider as document e d in the indivi dual' s 
re c ord. Su c h responsibiliti e s may incl ude: 

1.	 Recruit worker s 

2 .	 Hire wor ke rs 

3 .	 Tr ai n wor ker s 

4.	 Sup e r v i s e workers 

5 .	 Fire worker s 

6 .	 Ar r a nge fo r ba c k- up cove rage when ne c e ssary 

7 .	 Ar range/coo rd i na te p rovisio n of o t he r s e rv ices 
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8 .	 Mai n ta in re c o r ds for pro c essing of p a y r o l l and be ne f i ts . 

Providers s ha l l not be li abl e f or fulfillme nt o f respons ib i li tie s agreed to 
b e und e r take n by indi vidual s partici p ating in CDPAP . Thi s d oe s no t, 
however, di mi nish th e p rov ide r ' s l i a bil i t y for f ai lure t o e xe rc ise 
r e a s o nabl e ca re in pro perl y ca r ry i ng o u t its re s p o nsibil iti e s u nder t hi s 
p rog ram. Su c h resp o ns ib i l it ie s include monitoring the indivi dua l' s 
c o n t inu ing ab i l i ty t o fu l fi l l t ho s e r e s p o nsibi liti e s docume n ted in hi s o r 
her record . An indi vid ual's fa i lure t o carry o u t th e a g reed 
res p o nsib i liti e s ma y be con sidere d in det e r mi n i ng that pe r son 's con t i nu ed 
a pprop r iatene ss fo r the p rog ram. 

Social s e r vice s di s tricts whi ch have impl e mented, or i nitiat ed ac ti o n t o 
impl e ment, a CDPA P shou ld con t inue th o s e e f for ts. Ot he r d ist r ic ts s hou ld 
beg in deve lop i ng p rograms based upon t h e in fo rma tion c onta i ned in this 
tran smittal. 

Two poss ib le met hods o f i mp l e me nti ng CDPAP a r e: 

1 .	 Me mora nd um of Understa nd ing (MOUl 

Dis t r ic ts tha t h a v e i de ntifie d an imme di ate d ema nd fo r t he CDPAP 
de livery a rrangemen t can use t h is admin is t ra t ive mec han ism t o 
qu ickly establish a prog r am by us ing a n es t ab l is hed CDPAP . S i x 
d is t r ic ts a re p ur suing thi s app r o ach wi t h Concepts for 
Independence , a New York Ci ty based CDPA p rov ider. A sample o f an 
MOU used by these dis t r ic ts i s at t ached to thi s t r a n s mi t t al. 

The MOU i s a l e g a l documen t wh ich de ta i ls t he ro les and 
responsibi lit ies of the en t ities tha t woul d administer the CDPAP. 
These en t i t ies would incl ude the f ol l owi ng: 

a.	 t he d istric t whi c h wou l d con d uct an as s essmen t o f the 
c o n sume r t o determi ne a pprop r ia t eness f o r the p rogram a nd 
au t ho r ize serv ices; 

b .	 a n e x is t i ng CDPAP p r ovide r to ac t as a f isca l age nt to 
b i ll the Med ica l Ass is tance p rogram and pe rform 
a dmi nist r a tive f unct ion s s u c h as pa yro ll proce s sing a t 
the d i rec t i o n o f the consumer ; a nd 

c . a th ird p a rt y suc h as a n ind epende nt living 
c e nter l o c ated i n t h e d i strict , to act as a l ia ison 
be tween th e CDPAP provi der a nd t he consume r . 

2l	 Locall y Es tab l is hed Pr ogram 

The dist r i ct e n ters directl y int o a co n t r ac t with a ve ndor t o 
p rov i de t he CDPAP . Th e con tract between the d is t rict and the 
vendor s hou ld i nclud e a de l ineat ion of the r o les a nd 
resp o ns ib i l i t ies o f t he d is t r ic t , vendor an d con s umer. 
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The De partme nt wil l c o nvene a n a dvisory gro up t o a s s i s t in devel oping 
r e g u l a t i o n s for CDPAP . Re g ul ati ons and an administrative directiv e wi l l be 
i s s ue d a s a part o f t hi s effort . 

Di st r i c t s a re reque sted t o c onta ct Ms . Deirdre Barnes at (2 1 2) 383 - 1 43 1 
(u s e r 1 0 AV00 60) o r Mr . Fr e d Waite a t (5 18) 47 3- 549 0 (user 10 OLT150) fo r 
f u r t her info r mation c on ce r ning CDPAP or to pu r su e ei th e r of the op t i o n s 
d e s c r ibe d above . 

Ri cha rd T. Co d y 
Deput y Commi ss i o ne r 
Division o f He a l t h a nd Lon g Term Ca r e 
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MEMO RANDUM OF UNDERSTANDING
 

f or provisi on o f t he
 

Cons umer Dire cted Per s on al As sistance Proqram (CDPAP)
 

by a nd b etween
 

Lo c al Department o f Socia l Se rv ices 

a nd 

CDPAP Provi der Ag e ncy 

a nd 

Local Cons ume r Or g a n i za t ion 



Page 1 

I n trod u c t i o n 

I n ac c o r da nce wi t h Se c t io ns 3 65- f and 36 7 - p (c ) o f the So c i a l Se r v i ce s 
Law, the pa rti e s s e e k t o en able Medi caid r e c i p i e n t s (the " Co n s ume r " ) t o 
utilize the Cons ume r Directe d Pers o nal Assis t a nce Pr ogram (CDPAP). The 
CDPAP Pro v ider Agen c y wil l prov i de servi ces in con j u nc t i o n with the Local 
Co n s ume r Or ganiza t ion f or t he Loc a l Dep a rtmen t o f So c i a l Se r v i c e s . 

Th e COPAP Pr o vider Age ncy wi l l ass ume the r ole o f fis c a l intermed ia ry 
an d a ct as the paymas ter o f r e c ord f o r the Co n s umer' s Pe r sonal As s i s t ant 
(t he " CDPA"). Th e Local Co n s ume r Organi zati on will pro vi de l oca l 
as s i s t a nce , qual it y a ssurance and fa ci litate peer s uppor t , i nc l udin g the 
e stabli shment o f an adv iso ry commi t t ee f or the purpos e of program r e v iew a nd 
s up p o r t . The CDPAP Prov i der Age ncy and th e Loc a l Con s umer Organizat ion wil l 
wor k clo sely with the Local Depa rtment of Soc i a l Se rv ices in a ll phases o f 
the d e l ive ry o f CDPAP t o be p r ovided under t h i s a greement . 

Al t h o ugh the Co n s umer i s no t a p a rt y to th i s ag reement , the Con sumer 
will b e required t o execute a s e pa r a t e agreement con f i r mi ng hi s /her 
responsibi lities as e numerated be l ow . 

Th e partie s hereby agree a s f o ll o ws : 

Re s p o ns i bi l i ties o f the Co nsume r 

Th e Cons ume r and / or the Co ns ume r 's g ua r dia n shall un derta ke the 
f ollowing : 

1.	 Recruit , interv iew , hire , train , s up e rv ise , schedu l e a nd termi nate 
the CDPA. . 

2 .	 Provi de equal empl oyment o p por t un i t i es as s pec i f i ed in the 
Co ns ume r ' s agreement with t he COPAP Provider Agen c y an d the 
Empl oyment /Wage Agreeme nt whi c h i s si gne d b y b ot h the Co n s ume r a nd 
the CDPA. 

3 .	 I n f o rm the Lo ca l Cons ume r Or ga ni z a t i o n o f a ny c ha nges i n s t a t u s 
i ncluding , b u t no t l i mit e d to , a ddr e ss , te l ephone number , CDPA ' s 
name s , addresses , hour s worked and h ospitalization . I n f orm the 
soc i a l s e rv ices d is t r ic t o f a ny c h a nge in s t a t us , i nc ludin g addre ss 
and telephone n umb e r changes and h o spi tal izat i on s . 

4 .	 Proc es s the required pape rw o rk f o r the CDPAP Pr ovider Age ncy 
inc luding ti me s he e ts , annual worker health as sessments , and 
requ ired emp l o ymen t do c ume n ts . 

5.	 Ar r a ng e and schedu l e b ack up CDPA cove r age f or vaca t i o ns , ho lida y s , 
a nd in case o f illnes s . 

6.	 Distr i bute pa yc he c ks t o ea ch CDPA. 

7.	 Insu re th a t each COPA work s the ho u r s ind i c a ted o n t h e t ime sh e e t. 

8 .	 Meet with a regi stered nu r se o nce eve ry s i x mon t hs fo r the required 
nurs ing r ev i e w. 
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9 .	 Enter into a wr i t t e n agreement wi t h the CDPAP Prov i d e r Agency wh i c h 
ackn o wledge s these res ponsibi l ities. 

Respon sibilities of t he CDPAP Prov i d e r Age ncy 

Upon the comp letio n o f the rate app r o val p r o c e ss by the New York State 
De partmen t of Soc ial Servi c es , the CD PAP Pr o vider Agenc y sha l l undertake the 
f oll owing : 

1.	 Pro c e s s the pay r ol l f o r e a ch CDPA, in c luding withho lding s f or 
Fe de r a l, St a t e an d loca l in c ome t ax an d So c ia l Secu r i ty (FICA) . 
Ac t a s t he empl o yer o f r e c ord f o r So c ial Se curit y (FI CA). 

2 .	 Mo n i t o r t he c ompl eti o n o f t he required annual worker heal th 
as sessment a nd all required e mp loyme nt d o cument s. 

3 .	 Act as the empl oyer o f re c ord f or in s u r a nce, u ne mpl oyme nt and 
wor ke r c ompen sa t ion b e ne f i t s . 

4 .	 Coo r d ina t e a nnual l eave , healt h insurance , and other b e ne f i t 
p rograms for ea c h CDPA . 

5 .	 Monitor t he comp le t ion o f t he required nursing assessmen t f orms and 
the Co ns ume r agreement out lining re spo nsi b ili t ies as s umed t he reb y. 

6 .	 Maint ain a per s onnel record fo r each CDPA which shall include, at a 
minimum, c op ies o f the enrollment f orms, the a nnual worker he a lth 
ass e s sments , and the i nforma t ion nee ded f o r p a y r oll p r o c e s s i ng and 
b e ne f it admini s tration . 

7.	 Mai n ta i n c o ns ume r r e c ord , wh ich inclu de s c opies of the Lo c al 
Department o f So ci a l Ser v i ce ' s app r o v a l/refe r r al, the Local 
De p a r t ment' s servi ce authori zati on s , the a g r eemen t signed b y t he 
Co ns ume r o u t l i n i ng the r e spon sibil ities ass umed thereb y , the 
peri odi c nurs i ng a s sessment s , a nd o t he r documentat i on of the Lo c al 
Con s umer Or g a n i za t i o n ' s effo rts to mo n i t o r th e Consumer 's abilit y 
to mee t its obligati ons . 

Respons i bilities of the Lo c a l Depa rtme nt of So c i al Se r v ices 

The Lo c a l	 De p a r t me nt o f Social Ser v i ce s sha l l undertake the f o ll owing: 

1.	 A. Determin e t ha t the Con sum e r i s a re s i dent of th e a u t ho r i z i ng 
c o u n t y and i s Medica id eligibl e. 

B.	 Determi ne that t he Co nsume r i s e ligibl e for long t e r m c a r e a nd 
s e r v ices p r ovided by a c e r t i f i e d ho me hea lth a g e nc y , the l ong 
term home heal th care p rog ram, t he AI DS ho me c a re p rog ram o r 
per s onal c a re s e rv ices . 

C.	 Det e rmine , p u rs u a n t to an a s s e ssme n t o f the pe r son 's 
a pp r op r ia t e ness for t he p rog ram co nduc ted wi t h an a p p rop r ia t e 
l ong term home he a lth c a r e program , c e r t i f i e d home he a lth 
a gency , o r a n AI DS ho me ca r e p rog r a m or p u rsuant to the 
persona l ca re program , t ha t the Consume r i s i n ne e d of home 
ca r e serv ices o r priva t e dut y nursing. 
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D.	 Dete rmine that the Cons umer i s ab le and wi l l i ng o r h a s a l e g al 
g uard ian ab le and wi l ling to ma ke i n forme d ch o ices , o r ha s 
d e signated a r elative o r ot h e r adu lt who is able and wi ll ing 
to ass ist i n ma k i ng i n f orme d c h o ice s , as to t he t yp e and 
q u a lit y of se rvice s , incl udin g but not limited t o n u rsing 
ca re , personal ca re , transpo rtation and resp i te serv ices . 

2 .	 De t erm i n e Co n s u me r ' s e l i gibi l ity f or the pro g ra m t h roug h i ts 
approved annua l plan procedu re i n clud i ng the i n i tia l assess me n t a nd 
periodi c reasse ssmen ts. Th e Lo c a l So cial Serv ices De partment will 
a uthori z e t h e l e vel an d amo un t o f s ervices required and wi l l 
a u thorize the re imburseme nt f or CDPAP serv i ces to t h e CDPAP 
Pr ovide r Age ncy as p r e scri b ed b y th e New Yo r k Sta t e Dep a r tme n t o f 
Socia l Se rvices . 

3 .	 Tr a nsf e r the Co n s ume r t o o the r p r og ram s wi t h more t radit ional 
agency c o n t r o l s hou ld t h e Co ns ume r be deemed i na p p r opri a t e to 
cont inue p art ic ipati on i n the CDPAP . 

4 .	 Pr ovid e a l l e l ig ible ind i vi d ual s receiv ing home care with not i ce of 
th e a v ailability o f the p r o g ram an d a n oppo rtun i ty to apply for 
p a r t i c i p a ti o n in the prog ram . 

5.	 Pr ovide Co ns ume r s wi t h t he app r op r ia te fa i r hea ring not ice and the 
oppo r t uni ty for a f air hea r ing wi t h a id-cont inu ing , i f appropr iate , 
a t s u ch time s a s t h e De p artme nt re quir e s. 

Re s p onsibilitie s o f the Lo c al Consumer Organ ization 

The Lo c a l Consume r Organ iza t ion s ha l l unde rtake th e fo l low ing : 

1.	 Ass i s t th e Co nsume r wi th r ecruitment and service cove rage 
r efer r al s, and prov ide i nformat i o nal support for t ra ining , 
supe r vis i o n , a d voca c y an d per sonal man a gement. 

2 .	 Mon i tor the Consumer 's ability t o meet cont rac tua l obligati o ns. 

3 .	 Provide l o c al suppo r t t o t he Consume r by coord inating payro l l 
dist r ibut io n , the d is t r ibut i o n of f orms, an d the co l lec t i on o f 
i nformat i on . 

4.	 Mai nta in th e o r igina l pe r s onne l rec o r d f or eac h CDPA whi c h shall 
i n c l u de, at a min imum , t he o r ig ina l enro l lme n t f orms, th e annua l 
CDPA health ass essments , an d th e in fo rma t ion n e e ded for payroll 
p r o ces si ng and b enefit admin is t ra tion . 

5 .	 Main t ain th e original Co n s umer re c ord, wh i c h s h a l l incl ude t h e 
or ig ina l Local Socia l Services Department approva l / refer ra l , the 
Lo c al Soc ia l Services Depar tment service au thori z a tion s, t h e 
a greeme nt si g ned by th e Co n sume r o u t l in ing th e re s p o n s i b i li t i e s 
t he Consume r has ass umed , t he pe r iodic nursi ng assessmen ts , and 
othe r documenta t ion of the Lo cal Co n s umer Or g ani z ation ' s ef f ort t o 
mo n ito r th e Con sumer 's ab i lity to meet its obl iga t ions . 
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6 . Coord i na te a c c e s s t o he alth fac i l i t ies capab le of prov i ding t he 
r e qui r e d an nua l worke r health assessme nt a nd o t he r he alth r e l at e d 
prog ram r equir e ment s . 

7 .	 Esta b li s h an a dvi s o r y commi t tee wh ich wi ll cons is t of di sab l e d 
cons umers , a d v ocat e s and/o r o t he r inte rested parti es. The 
c ommittee will ove rs ee q u a lit y a s s u ran c e of thi s agreemen t a nd 
pro vi de th e Loca l Soc i a l Se rv ices Depa r t ment an d t he CDPAP Prov ide r 
Agency wit h a s sistance an d sup por t, which may i nc lude pee r 
counsel ing , refer ra l and p rog ram mo ni t o ri ng. 

8 .	 Provid e the CDPAP Provider Agency wi t h monthl y s ta t is t ical r e p ort s 
in the ma nner and f orm d e t e r mi ned by the CDPAP Provider Ag e ncy t o 
be necessa r y a nd appropr ia te , t o permit the p rope r d o cumentati on of 
t h e g row th o f the CDPA P an d the lev e l o f s a v i ngs a chieved a s a 
r e sult o f t h i s ag r eeme nt. 

Ri ght t o Terminate Ag reement 

1.	 Upon thi rty (30) day s noti ce, a ny p a rty may t e r minate thi s agreemen t 
wit hout f u r t he r li a bility . 

2.	 Th i s agre emen t wi l l t erminate upon no ti fi cation f rom th e Ne w York Sta te 
De p a rtment o f Soc ia l Se rv ices tha t Sta t e an d / or Federal fun d s are 
una vail a ble for the s e s ervi c e s o r fo r any o ther reason specified by the 
De pa rtment. 

Si gnatures 

CDPAP Pr ovi der Age ncy	 Dat e 

Loca l Depar tm e n t o f Soc ial Services	 Da te 

Lo c al Co n s ume r Or g a n iz a t ion	 Date 
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SUBJECT: Rodriguez v. Novello 

EFFECTIVE DATE: Immediately 

CONTACT PERSON: Priscilla Ferry or Gail Phelan @ (518) 474-5271 

The purpose of this GIS is to clarify and elaborate on the assessment of 
Personal Care Services pursuant to the Court's ruling in Rodriguez v. Novello 
and in accordance with existing Department regulations and policies. 

Social services districts, including those using . locally developed task 
based assessment (TBA) instruments, must complete a comprehensive assessment 
of the patient's health care needs in order to determine the patient's 
appropriateness for services and the amount, frequency and ' duration of a 
service authorization. Department regulations (18 N.Y.C.R.R.§ 505.14) 
require both a social and nursing ' assessment in the Personal Care Services 
patient' assessment p~ocef!s. 

The assessment process should evaluate and document when and to what 
degree the patient requires assistance with personal care services tasks and 
whether needed assistance with: tasks can be scheduled or may occur at 
unpredictable .t Lmes during , the day or night . The assessment process should 
also evaluate the availability of informal suppor t s who maybe willing and 
avaiJ,ableto provide assistance with needed tasks and whether the patient's 

, da y or nighttime needs can totally or partially be met; through the use of 
'efficiencies and specialized medical equipment including, but not limited to, 
commode, " u r Lnar , walker, wheelchair, etc. 

When the district, . in accordance with 505.14 (a) (4), has determined the 
patient' is apprqpr,iate for the Personal Care ' Services Program, a care plan 
must b~ deveLoped that meets the patient's scheduled and unscheduled day and 
nighttime personal care needs. In det.ermi.n i nq the appropr Lat.e amount of 
hours to .authoz i ze , , the , district must review the physician's order and the 
nursing and social as seasment;s to assure that the 'authorization and 

' s c he d ul i ng of hours in combination ' with any informal sl1Pp<:>rt corrtr fbut.Lons , 
'e,fficienciesand. specialized medical equipment, is suffiCient to meet the 
patient'~ pers6nal care needs. 

, , 

Social services districts should authorize asvstance with recogniz.ed, 
medically ' ne oe s s a r y p~rsonal care services tasks. ' As previously advised, 
soCial $ervices districts ' at"e ~ required to allot , time for safety 
monitoring as a separate ' task as part of the , total , personal care services 
hours authorized (see GIS 9,9 MA/Ol3, GIS 99 MA/036). , Howe ve r , d.Lst r Lc't s : are 
zemi.nded that ' a clear and l.egitimatedil;ltinction exdst s between "s'afety 
monitoring'li as'il. 'non-required ' independent stand alone function while no L'evel 
II personal care serVices task is being provided, , an d the approprj.ate 
monitoring of the patient while providing assistance with the performance of 
a Level II personal care services task, such as transferrinq, toileting, or 
walking, to assure the task ,i s being safely completed. 
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Comple t i o n of accurate . p nd .,.. compreherrs ive as-se s smervts are e s s en t Lal to " ~~ 

, s a f e and adequate care plan development and a pp r o p r i a t e service 
'!a u t h o r i za t i o n . Adherence to Department assessments r equ Lrernent s will ·help,', ' 
assure patient qtiali ty of care and " di:s t ri c ,t cpn;tpl ~ a n'l:: j:"! V{ i t h the 

,a dmi n i s t r a t i o n of the Personai Care Se r v i c e s Program. 
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· TO: Local Commissioners, Medicaid Directors 

FROM:	 Betty Rice, Director
 
Division of Consumer and Local District Relations
 

SUBJECT:	 Consumer Directed PersonalAss~stance Program
 
Scope of Services (Revision of GIS 02MA/024)
 

EFFECTIVE DATE: ImmediatelY 

· CONTACT PERSON:	 Christopher Phillips 
Bureau of Long Term Care: - - - -- - _.. 

(518) 474-6580 or	 (518) 474-'-5271 

The purpose of this GIS is to clarify the scope of se rv i ces : that an .
 
aide in the Consumer Directed Personal Assistance Program ("CDPAP") may
 
provide, particularly with regard to occupational therapy, physical therapy,
 
and speech therapy services.
 

The scope of services that a . CDPAP aide may provide includes all 
services . provided by a personal care ·s e r v i c e s aide, horne health aide, 
registered. nurse ,or licensed practical nurse. A CDPAP aide is able to 
provide nursing services because the Education Law speoifically exempts' CDPAP 
aides from having to be licensed under Article 139 of the Education Law, 
otherwise known as the Nurse Practice Act. 

The Education Law provisions governing physical therapists. (A:J:'ticle 
:).36), occupational therapists (Article 156) '· and speech therapists (Article 
159) do not exempt C.DPAP aides. from t.he i.r lic.ensure requirements. CDPAP. 
aides may not 'p e r f o rm skilled services that may be performed only by these 
professionals or any other health- .c a r e p.rof'e.seLcneL subject ·t o the Education 
Law's licensure . provisions. A. CDPAP aide may .n ot evaluate the. recipient, 
plan a ·t h e r a PY program,' 'or provide other skilled therapy services unless · the 
aide is also licensed under the appropriate Education Law provision. Any. 
r equLxed skilled therapy-services must be provided through .a no t he r source, 
such as a licensed home : care services agency, . CHHA, LTHHCP, or a . licensed 
therapist in private practice-.A'ithougn a CDPA'P a:tde- may. not provide skiIled 
therapy services directly, · an aide may, under the direction of the consumer, 
assi,atwiththe pezfo rmance of therapy programs that .a licensed therapist has 
planned fO'r that CDI?AP recipl.ent. . . 

. As stated in GIS 02. MA/024, social .services districts' CD~AP 

assessments and authorizations shou,ld cont.Lnue to ' Lnc'Lude ·t he ftiil scope of. 
home Care services that . the Me4icaid reoipient ;requires- and: forwhioh he or 
she, oihis self-directing representi;ltitre, agrees to bere:lPQnsible unde~ the 
CDPAP program. A da s t r Lct ' s CPPAP authorizations must in(:lude assistance 
needed with .p e r sonaL care, home health' aide and skilled nursing tasks, and 
also any physical .therapy, occupational . therapy, and speech therapy services 
that the recipient may. require and the aide may Perform. . 
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Truullnit:t:al No: 06 OMM/LCM-l 

Date: June 30, 2006 

Divi.icDI	 Office of Medicaid 
Management 

TOt Local District Commissioners 

SUBJECTs Consumer Directed Pe~sonal Assistance Program (CDPAP) 

AT'rAcmmN"l': Questions and Answers Related to Administration of the CDPAP 

The purpose of this Local cotnmissioner's MemOra.11dum is to transmit to t.he 
local social services districts a compilation of answers to questions 
submi.tted by .l oc a l social services distriets, fiscal intermediaries and 
Consumer oix-ected Pers.onal Ass-istance Program (CDPAP) consumerS regarding the 
cDPAP. The Department continues t .o accepeques~ione x-egarding administration 
of CDPAPand will be issuing additional quest:ione and answers in the near 
future, 

In 1996 che legislature passed Soci:a:l Serv-ieeaLaw J6S-f establishing the 
CDPAP to	 support chronical·ly iIi andlor p4yaical1¥ disabled individuals 
receiving ~ome care tinder theM.~dical Assistance prosram 9r~ater flexibility 
and freedom of choice in obtaining such serVices. CDPAP, is operated in New 
York State	 as a Medicaid State Plan service, under the Personal Care Services 
(peS) Program benefit. 

As such, until diSCrete regul.atione governing that prqgram' B op.erations are 
issueciby the Department,t,he district. must fol'low all applicable pes 
assessment and au.thorization processes and policies ~ The scope of services 
that may be authorized underCDPAPfnciude the scope of tasks th~t may be 
prov.:ided by a Personoa.l Care: Aide, Home Health Aid~, Licensed, Pr-actical Nuree 
or Reg.i·et.er~d Profes5ional NU'ree . 

The at;.cache4 QU.¢.stionsand Answers document will serve as an addi.tional guide 
forlO-cal districte to use in 't h e administ:ta.t ion ·o f the CDP~. Th,ie document 
wHlbe shared with the CDPAP ASSociaction, all fiscal · inten'ediariea and 
additionally with the f.iew Yorl:c Sta~e .A$s()c,iati¢n ()f 1:iomeCare Providers (Hep) 
·and the New York State E;ome Care AssO.ciat-ion (HCA). It is strongly 
recommendedthae ehe district disCUss the atta..ch~ docum~nt with the 



district's Fiscal Intermediary (Le e ) to assiet them in performing the 
activities identified in the MOU/contract executed between them and the 
dist.rict. 



Dat~u 06/30/06 

Tran•. No. 06 OMM/LCM-l Pag_ No. 3 

If you have any questions regarding the content of chis memorandum or its 
attachment, you may contact Leslie Galusha or Priscilla Ferry in the Division 
of Consumer and Local District Relations, Bureau of Long Term Care at 
516-474-5271. 

Sincerely, 

Brian Wing 
Deputy Commiseioner 
Office of Medicaid Management 
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1. Q. What is the scope of tasks allowed under the CDPAP? 

A.	 Under the CDPAP, the personal assistant's scope of tasks includes only those tasks 
that may be performed by a personal care aide, home health aide, licensed practical 
nurse or registered professional nurse. See GIS 04 MAIO10, IssuedApril 27. 2004. 

2. Q. HowlWhen may 24/7 CDPAP services beauthortzed? . 

A.	 24/7 CDPAPservices may be authorized when the local district has detennlned that 
the consumer meets the criteria for continuous care at 18 NYCRR§ 505.14(a)(3). 
Districts are reminded, however, that Department regulations provide that districts 
may not authorize or reauthorize personal care services based upon a task-based 
assessment when the dlstrlct has determined that the consumer needs 24 hour 
personal care services, whether continuous (split-shift or multi-shift), 24 hour sleep-in 
care or the equivalent provided by formal or informal caregivers. See 18 NYCRR § 
505.1.4(b)(5)(v)(d); GIS 0 '1 MAl044 issued 12/24/01; and Q & A #3, herein, for further 
details. . 

3. Q. Can one person provide 24 hour continuous care? 

A.	 No. One person may not provide 24 hour continuous care. In accordance with 18 
NYCRR§-505.14(a)(3) "Continuous 24-hQl;!r personal care services shall mean the 
provisiOn of uninterrupted care, by more than one person, for a patient who, because 
Ofhis/her medica1condftion and disabilities,requires total assistance With tOileting 
andforwalking and/or transferring andlQr feeding at unscheduled times during the 
day and night" 24 hO\JrperSODClI carein~l(;J ,de$Continuous (spUt~hift or multi-shift) 
care provided by more than _one aide as :indieated in 18 NYCRR § 505.14(a)(3). This 
is to ,assure thehealth andwetl~belhg e'ffhe consumerWhose care needs are being 
met'tbrOl,igh tJlrs ·se'rvice type.. It is unreasonable-toass:ume that a.single individual 
canptoVidesate:and adequateasslstanca without Sleep to a consumer 24 hours per 
day erthara singJe pEJt50n can prQvide sUbstantial amounts of 7 daylweek care. 

4. Q~ May famtly members be CDPAP provlcers? 

A.	 COPAP is funded ~nder the Personal cafe Services Program (PCSP) benefit in the 
State!'$,.Mediqaid Plan. As.sud1, it mostot:rerat~ In accordance with a1lapplicable 
Federal andSt~e Medrcaid .stattItes and regulations. Persdnal Care Serv!ces 
regUlation 18 NYORR§ $05,-14 (h)(2) s~t~ ~hat payment forpersonat care services 
shall not be rnaaelO a consumets spouse, parent.soo; son-in-law; daughter, or 
daughter-In-law; However, payment may be made tQanother relative Who is not 
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residing in the consumer's home; or, is resIding In the consumer's home because the 
amount of care required by the consumer makes his/her presence necessary. 

5.	 Q. Can Medicaid pay for an individual or agency to act as a self directing other for a 
consumer? 

A.	 No. Medicaid reimbursement under the CDPAP is only available for medically 
necessary tasks and services. 

6.	 Q. Should nursing and social assessments be conducted during the period between 
Medicaid application and determination of Medicaid eligibility and at what point can 
CDPAP services start? 

A.	 If a consumer has filed an application for Medicaid, a social services district may 
complete an assessment to determine appropriateness of the individual for any MA 
funded home care .servces. Services may notbe authorized, nor notice provided, 
however, until such time as MAelrgibilityhas beendetermined and established. 

7. Q.	 May the CDPAP personal assistant physical be waived? 

A.	 No. The CDPAP personal assistant must meet the same requirements for health 
tests, immunizations and examin~tiQns that app,ly to homecare services agency 
personnel who have direetpatieht contact Theflscal lritermediary must maintain 
required health documantatlon i11the COPAP personal assistant's file. 

8.	 Q. Calla CDPAP personal assistant perform medical procedures? Is nurse
 
monitoring/supervlsionofthe personal assistant/consumer required?
 

A.	 The coPAP personal asststaetmay perform any personal care aide, horne health 
aidei or nUf$jngtaskthirtthe consumer nasbeen assessed as needing,and has been 
priot ;~utlietiZe~ :tOt~~ive.; pto\liQ;e(1, however, that the personal assistant has been 
trained to 'perform the tClslu:ioo,issupervised 'andqirepted while performing the task. 
Nurse supelVislonfmonitotln~rl$ not. requiredas the determln~~onthatthe consumer 
(or hlS/he(seJf~ir~ctrng ,other) has the abilityto direct his or her Gwncare and train 
his/her,assistants in need,edt$sk$ i$ m.ade dlJring theasssssmentprocess and 
before the, prioraOth()rizalibn ofserviCe. Social 'Serv i~s Law § '365"f requ'lres the 
vef-ldGr~gency (fiscalinter.rn.e.dlary) to moflUor the 'conSUmer's e6.ritinuing ability to 
fulfill hislher respcmsib.ilitie$irlCDPAP. Th~ LOSS Must 'ask the fiscalintennedlary 
how.itwill~"tfill tb~t' , '.' ': ·..·b···lmt" .. I U .CI responSil "'7' 
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9 Q. Is there a required number of personal care personal assistants for backup? 

A. No. The need for and number of additional personal assistants is dependent on a 
variety of factors and shotJldb.e determined on a case by case basis. A consumer 
who only has hours authorized for housekeeping.tasks is not likely to be at risk If 
his/her personalassistant is unavailable fdr a limited per.iod ottlme, However, a 
consumer who is ventilator de~ndentmust have an adequate plan for assuring 
his/her health and safety in the 'event that the scheduled personal assistant Is 
unavailable. Additionally, if the district de1ermlnes at any point in time that the 
consumer's care needs are not being adequately met, the district must review the 
consumer's arrangements for meeting authorized service and take any appropriate 
action deemed necessary. 

10. Q. Are participants receiving Residential Habilitation or Day Habilitation (waiver 
services) also eligible to receive CDPAP? 

A. It depends. Consumers who re-ceiv~ Residential Habilitation or Day Habilitation 
servlces through the 0MROD Home and Community Based Services (HeSS) waiver 
prQgralT1 may participate in the CDPAP,only during those hours Of the day in which 
they'are not re~ving either ofthese waiver services. The OMRDD is responsible 
fer personal care services and home health aide services provided to recipients of 
Residential H~bilit~tron or Day Habilitation services. (See 04 OMMfLCM-3.) 
Consequently;aoons~Eirmay not participate in theCOPAP during those hours of 
th'edaytn which he or she r:e~ive$either waiver service through the OMRDD HeSS 
waiver prOgram; howevef"the'C(msumer may participate in the CDPAP dUring those 
hours of the day in which he,orsh~d6es not receive either waiver service. 

11.Q. Can a COJisumerwho participates In-CDPAP also receive Meals On Wheels (home 
deliVered meals}and Personal Emergency Response Services (PERS)? 

A. ~¢()nSUiller who particip.ates iJi·C{)PAP may also receive Meals On Wheels and/or 
PERSifth~ consumer m~the respective eftgibiltty criteria for each service. 

12.Q. Qa~~ person behired. privately to baby-SIt-a child and simultaneously take care of a 
CDP:APconSUJT!~r Qunng the same.hours? 

A. NO...'MA wm onlr ~yformedicaJly neeessaryservices deJivered to a consumer and 
Wfliqhare $pe~fled on aPlaoi)f care. Itw~u'd beimpossibfe to simultaneously 
proVlse care to both Wreconsumer and, atthesametime, the child. 
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13. Q.	 How does an Individual or an agency become a CDPAP fiscal intermediary? 

A.	 The initial step in the process is to contact the local department of soclal services 
(LDSS) in order to determinewhether or not the LDSS wants to pursue a 
contract/memorandum of understanding (MOU) With1he Individual-or the agency. If 
the LDSS determines that1heywfsh to pursue a contracVMOU with the entity, they 
must follow the guidelines delineated in 98 ace LCM~003.. The agencylindividual 
must contact the Bureau of Long Term Care Reimbursement at (518) 473-8910. A 
Health Provider N~twork (HPN) account will be established. The agencylindividual 
will access their HPN 'and complete the required cost report(s) in order to establish 
rates, IHlle agencylindividual is not already a:Medicaid provider, they must also 
contact the Division of Medical ReView and Provider Enrollment at (518) 474-8161 in 
order for the Department to establish a provider ID number. 

14.Q.	 Is the CDPAP personat-asststant free to choose the vendor agency (fiscal 
intermediary)? Is the consumerable to choose the vendor agency (fiscal 
intermediary)? 

A.	 Each social services district must contractwith a suffiq~nt number of fiscal· 
intermediaries to serve trie di$tiict~s CDPAP consumers. Although neither a CDPAP 
COnSI:.IIner narthe personaff)ssiStam may reqUire that tbe district contract with a 
particular fiscal intennediary, districts should be reasonable·In the response to 
requests fora particular fiscal intermed.iarylo be under contract rather than 
Summarily rej~pt,' ~uct:T l eque$l,S 3erO$s-fl1e-board. There may be circumstances in 

.whiCh the district could reasonablyaecommodatea request for a particular fiscal 
intermedlarywith no detrim~J'ltat effect on fhe ·districrs admini,strative procedures. 
FOr example, a QOPAP eensurnermay. req,l.I~t a parncular fiscal iotennediary 
because he or she hasa 'ong;o,gtal1din~relatiOnship'wftha personal assistantwho is 
affiliated With thanmtity. The districtshouldconslder wnelt1er it can accommodate 
this Qr·other reasonable requests. Districts s.houlo thtls evaluate requests fora 
particular fiscal intermedia'ry to be under contractto the LOSS OR a ease-by-case 
basis. 

15.Q. COPAP providers havee~per'ienced prOblems WithePACES. Who shouJd be
 
contacted for a$sistance? .
 

A.	 M~dicaid billing ts~uesandloginlsy~temsprOble~SAolJldbe directed to Computer 
SCience Corporation (esc)., at 1-aOO-522~5518or (518)447~9860. 
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16.Q. Can annual authorizations be used In CDPAP? 

A.	 If a district is in receipt of Department approval for annual authorization in the PCSP. 
it may choose to extend that policy toself-direGting COPAP cases. However, 
because of the nature of CDPAP, the Department recommends that the district 
car~fully evaluate the history of each case on an individual basis to determine if an 
annual authorization is appropriate. The Oe.partment recommends that home visits be 
made by district staff, or Its·designee, on COPA? cases .at a minimum every six 
months-to assure that the assistance needs of the individual are being adequately 
met by the authorized tasks . In cases where the ODPAP participant is not self­
directing, annual authorizations should NOT be used. Itisthe Department's policy 
that, at a minimum, every six month visits by the district staff provide an opportunity 
to determine the continued involvement ofthe setf-directlng other In the assumption 
of duties related to the oversight of the CDPAP personal assistant. 
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LOCAL COMMISSIONERS MEMORANDUM 

Transmittal No: 06 OMM/ LCM-0 2 

Date: November 2 , 2006 

Division: Off ice of Medicaid 
Management 

TO: Local District Commissioners 

SUBJECT: 

ATTACHMENT: 

Consumer Di r e c t e d Personal Assis tance 

Second Round of Que s t i on s and Answers 
the CDPAP 

Pr og r a m (CDPAP) 

Related to the Adminis tration of 

The purpose of this Local Commissioner's Memorandum is t o transmit to the local 
socia l services dist ricts , a second round of answers t o questions submitted by local 
social serv ices districts, fisca l intermediaries and Con s umer Directed Personal 
Assistance Program (CDPAP) consumers regarding the CDPAP . The attached Questions 
a nd Answers document wil l serve as a n additiona l guide f or local districts to use in 
the administration of the CDPAP. 

This document will be shared with the Consumer Directed Personal Assistance 
Association of Ne w York State , the New York State Association of Home Care Providers 
(HCP) and the New York State Home Care Association (HCA) . It is strongly recommended 
that the district discuss the attached document with the district's fiscal 
intermediary(ies) to assist them in performing the activities identified in t he 
MOU/ contract executed between them and the dis tric t . 

If you have any questions regarding the content of this memorandum or its 
attachment, you may c on t ac t Leslie Galusha or Priscilla Ferry in the Di vision of 
Consumer and Local District Relations, Bureau of Long Term Care at 518-474-5271. 

Sincerely , 

Brian Wing 
Deputy Commissioner 
Office of Medicaid Management 
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1.	 Q. . Can a legal§uarc:jiaA-0r ~self-difficting 0tl"1er'~fur:1ctiQn .as-a .CDEA8--peI"S0[]al . 

assistant? 

A.	 No. A consumer's legal guardian or "self-directing other" may not serve as a 
CDPAP personal assistant. 

2. Q.	 Descr ibe under what circumstances CDPAP services can be terminated? 

A.	 A social services district may propose to discontinue a consumer's participation 
in the CDPAP provided that the distr ict has an appropriate and legitimate reason 
for its proposed action and sends the consumer a timely and adequate notice of 
the district's intent to discontinue the consumer's participation in the CDPAP. If 
the consumer is non self-directing, the district must also send the notice to the 
consumer's "self-directing other." In the notice, the distr ict must describe the 
specific reason or reasons why it proposes to terminate the consumer's 
participation in CDPAP. The consumer is entitled to request a fair hearing and to 
have CDPAP services continue unchanged (aid-continuing) pending the 
issuance of the faCr hearing decision . 

Examples of appropriate reasons (and notice language) for proposing to 
discontinue services are set forth in the personal care services regulations at 18 
NYCRR 505.14(b)(v)(c) and were also attached to GIS 01 MAl044 ; entitled 
"Personal Care Services Regulations and Mayer v. Wing," issued December 24, 
2001. Other appropriate reasons for proposing to discontinue a consumer's 
participation in the CDPAP include, but are not limited to, when conditions are 
known to exist in or around the consumer's home that would imminently threaten 
the safety of personnel including, but not limited to, actual or likely physical 
assault which the individual threatening the assault has the ability to carry out; 
the preser:lce.-ot-weapons,-ctiminaLactiv.ity_oLcontcabancLmateriaLwbicb..l:Ieme.5.__ 
in personnel a reasonable concern for personal safety; continuing severe verbal 
threats which the individual making the threats has the ability to carry out and 
which create in personnel a reasonable concern for personal safety ; or, the 
consumer has engaged in fraudulent activities with respect to the Medicaid 
program. Again, the district must specify in the notice the specific reason or 
reasons why the district is proposing to discontinue the consumer's participation 
in the CDPAP, and the consumer has the right to request a fair hearing with aid­
continuing . 

Prior to sending the timely and adequate notice of proposed discontinuance, the 
district should counsel the consumer, with the fiscal intermediary (if appropriate) , 
to try to remedy the circumstance that is causing the district to propose 
discontinuing the consumer's CDPAP participation . Referrals should also be 
made to Adult Protective Services or to other appropriate available long term 
care options that may meet the consumer's needs. 

Appropriate referrals to the district's fraud unit and the New York State Office of 
the Medicaid Inspector General should also be made when the district has 
documented evidence that the consumer , a "self directing other" or a CDPAP 
personal assistant has engaged in fraudulent activity with respect to the 
Medicaid program. If the district has documented evidence that the "self-
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directing other" for a non-self directing consumer has participated in illegal 
activity, fraud, abuse of the CDPAP personal assistant or consumer or has failed 
to fulfill his or her responsibilit ies as the "self-directing" other, the district must 
intervene on behalf of the non self-direct ing consumer to assist in rectify ing the 
situation. Consumers who are self-directing should be given the opportun ity to 
select another individual to serve as their "self directing other." 

3. Q. What is the responsibility of the Certified Home Health Agency (CHHA) nurse for 
the CDPAP personal assistant when the consumer also receives home health 
care services through the CHHA? 

A. It is not the responsibility of the CHHA nurse to supervise the CDPAP personal 
assistant. It is the responsib ility of the consumer or "self-directing other" to 
supervise the personal assistant. It is possible to receive services from both a 
CHHA and through CDPAP . There should not be a duplication of medically 
necessary services provided by the CHHA and the personal assistant. 

4.	 Q. What information must the district use in determining CDPAP hours to prior 
authorize? Do consumers have flexibility on when they can use their weekly 
authorized hours? 

A.	 Prior authorizations are based on a physician's order and a nursing and social 
assessment of the consumer's consistent weekly care needs in the home. While 
the consumer has some discretion in scheduling the provision of care within that 
weekly authorization, any unused hours of care may not be saved for use at a 
later time. Continued inability to use authorized hours indicates a need to 
reevaluate the needs of the consumer . 

Some consumers may be concerned that their care needs cannot be met without 
the ability to "bank" hours. The Department's regulations provide that if a 
consumer has an unexpected change in his or her social circumstances, mental 
status or medical condit ion that would affect the type, amount or frequency of 
services provided during the authorization period, the social services district is 
responsible for making necessary changes in the authorization on a timely basis. 
Local districts currently make changes to existing authorizations based on such 
unexpected changes . 

5.	 Q. What tasks maya CDPAP personal assistant perform and what are the 
imitations? 

A.	 The CDPAP personal assistant's tasks include those which may be provided by a 
personal care aide, home health aide or a nurse: 

•	 Personal care services tasks include the Level I tasks of assistance with 
certain nutritional and environmental support functions and the additional 
Level II tasks of assistance with certain personal care functions. See 18 
NYCRR 505.14(a)(6) for a comprehensive listing of tasks . 

•	 Home health aide tasks include personal care services tasks , as well as, 
some health related tasks, e.g. preparation of meals for modified or 
complex modified diets; special skin care; use of medical equipment, 
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supplies and devices; dressing change to stable surface wounds ; 
performance of simple measurements and tests to routinely monitor the 
medical condition ; performance of a maintenance exercise program ; and 
care of an ostomy when the ostomy has reached its normal function. 

• Nursing tasks including , but not limited to, wound care, taking vital signs, 
administration of medication (including administration of eye drops and 
injections), intermittent catheterization and bowel regime. 

(Also see response to Q. #7) 

6. Q. Maya consumer with an uncontrollable seizure disorder, but no other medical 
needs, receive CDPAP in case the consumer has a seizure, so the personal 
assistant could take care of the consumer's baby? 

A. No. The CDPAP may not be authorized so that a CDPAP personal assistant 
may care for the consumer's child or other family member. The CDPAP 
authorization and plan of care are solely for the benefit of the CDPAP participant, 
not for the benefit of other family members, including children . Services to such 
family members may be provided through another family member , other informal 
support or through Title XX. 

7. Q. Is safety monitoring available in CDPAP? 

A. Safety monitoring as a discrete task in and of itself, is not an available CDPAP 
service . Prior authorization of hours for the sole purpose of safety monitoring is 
not appropriate. Safety monitoring can and should only be provided in CDPAP as 
part of the personal assistant's performance of medically necessary tasks 
authorized or listed on the plan of care. 

Social services districts should author ize assistance with recognized, medically 
necessary tasks. As previously advised, (See GIS 03 MAl003 Rodriquez v. 
Novello, issued January 24, 2003) social services districts are not required to 
allot time for safety monitoring as a separate task as part of the total hours 
authorized. 

Districts are reminded that a clear and legitimate distinction exists between ' 
"safety monitor ing" as a non-requ ired independent stand alone function while no 
task is being performed, and the authorization of adequate time to allow for the 
appropriate monitoring of the consumer while providing assistance with the 
performance of a task, such as transferring, toileting or walking, to assure the 
task is safely completed. 
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8.	 Q. What is the definit ion of non-self-directing? 

A.	 As defined in 92 ADM-49, a non-self directing consumer lacks the capability to 
make choices about the activities of daily living, does not understand the 
implications of these choices, and does not assume responsibility for the results 
of these choices. A non-self-directing individual may exhibit one or more of the 
following character istics: 

•	 May be delusional, disoriented at times, have periods of agitation, or 
demonstrate other behaviors, which are inconsistent and unpredictable; 

•	 May have a tendency to wander during the day or night and to endanger 
his or her physical safety through exposure to hot water , extreme cold, or 
misuse of equipment or appliances in the home; 

•	 May not understand what to do in an emergency situation or how to 
summon emergency assistance; or 

•	 May not understand the consequences of other harmful behaviors such 
as, but not limited to, not following medication regimes, refusing to seek 
assistance in a medical emergency, or leaving gas stoves unattended. 
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From Dept of Health Web Site;
 
10 NYCRR - Department of Health Regulations
 

PART 766: LICENSED HOME CARE SERVICES AGENCIES
 
10 NYCRR § 766.11
 

Section 766.11.Personnel. 

The governing authority or operator shall ensure for all health care personnel: 
(a) the development ' and implementation of written personnel policies and 
procedures, which are reviewed at least annually and revised as necessary; 
(b) that qualifications for home health aide and personal care aide as specified in 
section 700.2 of this Title are met; , 
(c) that the health ,status of all new personnel is assessed and documented prior to 
assuming patient care duties. The assessment shall be of sufficient scope that no 
person shall assume his/her duties unless he/she is free from a health impairment 
which is of potential risk to the patient or which might interfere with the performance 
of his/her duties, including the habituation or addiction to depressants, stimulants, 
narcotics, alcohol or other drugs or substances which may alter the individual's 
behavior; 
(d) that a record of the following tests, examinations or other required 
documentation is maintained for all personnel who have direct patient contact: 

(1) a certificate of immunization against rubella which means: 
(i) a document prepared by a physician, physician assistant, specialist 
assistant, nurse practitioner, licensed midwife or a laboratory 
possessing a laboratory permit Issued pursuant to Part58 of this Title, 
demonstrating serologic evidence of rubella antibodies; 
(ii) a document indicating one dose, of live virus rubella vaccine was 
administered On or after the age of 12 months; showing the product 
administered and the date of administration, and prepared by the 
health practitioner who administered the immunization; or 
(iii) a copy of the document described in subparagraph (i) or (ii) of this 
paragraph which comes from a previous employer or the school which 
the individual attended-as a student; 

(2) a certlflcate of immunization against measles for all personnel born on or 
after January 1, 1957, which means: . 

(i) a document prepared by a physician, physician asslstant,specialist 
assistant, nurse practitiorier, licensed midwife or a laboratory 
possessing a laboratory permit issued pursuant to Part 58 of this Title, 
demonstrating serologic evidence of measles antibodies; 
(Ii) a document Indicating two doses ofltve virus measles vaccine were 
administered With the ftrst dose administered on or after the age of 12 
months clod the second dose administered more than30 days after the 
first dose but after 15 months .of age showlnq the product 
administered and the date of ' administration, arid prepared by the 
health practitioner who administered the Immunization; 
(Irj) a document indicating a dlaqnosls of the person as havlnq had 
measles disease prepared by the physician, ·phYsician assistant, 
specialist . assistant, licensed· midWife or nurse practitioner who 
c;m~gnosed the person's measles; .or ,. -' , 
(iV) a copy of the document described in subparagraph (I), (ii) or (Iii) 
of this paraqraphwhichcornes from a previous employer or the school 

.w.hicb_ .tb.e_pe[son.cattended_as_a_student.~ 
, ' . 



(3) a written statement, if applicable, from any licensed physician, physician 
assistant, specialist assistant, licensed midwife or nurse practitioner, which 
certifies that immunization with measles and/or rubella vaccine may be 
detrimental to the person's health. The requirements of paragraphs (1) and 
(2) of this subdivision relating to measles and/or rubella immunization shall 
be inapplicable until such immunization is found no longer to be detrimental 
to such person's health. The nature and duration of the medical exemption 
must be stated in the individual's personnel record and must be in accordance 
with generally accepted · medical standards (for example, the 
recommendations of the American Academy of Pedi~trics and the 
Immunization Practices Advisory Committee of the U.S. Department of Health 
and Human Services); 
(4) ppd (Mantoux) skin test for tuberculosis prior to assuming patient care 
duties and no less than every year thereafter for negative findings. Positive 
findings shall require appropriate clinical follow up but no repeat skin test. 
The agency shelf develop and implement policies regarding follow up of 
positive test results; and 
(5) an annual,or more frequent if necessary, health status assessment to 
assure that all personnel are free from any health impairment that is of 
potential risk to the oatlent, family or to employees or that may interfere with 
the performance of duties; 

(e) that personal identification is produced by each applicant and verified by the 
agency prior to retention of an applicant by the agency; 
(D . 

(1) that prior to patient contact, employment history from previous 
employers, if applicable, and recommendations from other persons unrelated 
to the applicant If not prevlouslv employed, are verified; and 
(2) a criminal history record check to the extent required by Part 402 of this 
Title. 

(g) that personnel records ' include verifications of employment history and 
qualifications for the duties assigned and, as appropriate, signed and dated 
applications for employment; records of professional licenses ' and registrations; 
records of physical exarnlnatlons and health status assessments; performance 
evaluations; dates of emplovment, resignations, dismissals, and other pertinent data 
provided that all documentation and Information pertaining to an employee's medical 
condition or health status, including such records of physical examinations and 
health status assessment shaH be maintained separate ' and apart from the non­
medical personnel record information and shall be afforded the same confidential 
treatment given patient medical records under section 766.6 of this Part; 
(h) that time and payment records are kept for all personnel; . 
(I) that all personnel receive Orientation to the pollcles and procedures of the home 
care services agency operation and in-service education . necessary to perform 
his/her responsibilities. At a minimum: 

El) home health aides must participate in 12 hours of in-service education per 
year; and 
(2) personal care aides must participate In 6 hours of In-service education per 
year; 

(j) that there is a current written job description for each position which delineates 
responslblllties and speclflc education and experience requirements; and 
(k) -t hatan annual assessment of the performance and effectiveness of all personnel 
is conducted Including at least one in-home visit to observe . performance, If 
applicable; . . 



(1) that a program is implemented and enforced for the prevention of 
circumstances which could result in an employee or patient/client becoming 
exposed to significant risk body substances which could put them at 
significant risk of HIV or other blood-borne pathogen infection during the 
provision of services, as defined in sections 63.1 and 63.9 of this Title. Such a 
program shall include: 

(i) use of scientifically accepted protective barriers during job-related 
activltles which involve, or may involve, exposure to significant risk 
body substances. Such preventive action shall be taken by the 
employee with each patient/client and shall constitute an essential 
element for the prevention of bl-directlonal spread of HIV or other 
blood-borne pathogen; 
(ii) use of scientifically accepted preventive practices during job­
related activities which involve the use of contaminated instruments or 
equipment which may cause puncture injuries; , 
(iii) training at the time of employment and yearly staff development 
programs on the use of protective equipment, preventive practices, 
and circumstances which represent a significant risk for all employees 
whose job-related tasks involve, or may involve, exposure to 
significant risk body substances; 
(IV) provision of personal protective equipment for employees which is 
appropriate to the tasks being performed; and 
(v) a system for monitoring preventive programs to assure compliance 
and safety; 

(2) that a policy/procedure is implemented and enforced for the management 
of individuals who are exposed to significant risk body substances under 
circumstances which constitute significant risk of transmitting or contracting 
HIV or other blood-borne pathogen infection. The policy/procedure shall 
include: 

(i) a system for reporting to a designated individual in the agency 
exposure thought to represent a circumstance which constitutes 
significant risk of transmitting or contracting HIV or other blood-borne 
pathogen infection; , 
(ii) evaluation of the circumstances of a reported exposure and 
services for: provid.ng follow-up of the exposed individual which 
inctudes: 

(a) medical and epidemiological assessment of the individual 
who is the source of. the exposure, where that Individual is 
known and avaHable; 
(b) if indicated epidemiologically, HIV or other blood-borne 
pathogenE;:oLinseling ' and voluntary testing of the source 
lndlvldual, Disclosure of the HN status of the source individual 
can be made with the express written consent of the protected 
individual, or a person authorized pursuant to law to consent to 
health care for the protected individual if such person lacks 
capacity to consent, ' or ' pursuant to court order, if the HIV 
status is.not known to ,the exposed individual; 
(c) appropriate medical follow-up of the exposed individual; and 

(iii) assurances fur protection of confidentiality for those Involved 'In 
reported exposures. 
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TO: 

FROM: 

Local District Commissioners, Medicaid Directors 

Cynthia Schaffhausen, Co-Director 
Division of Home & Community Based Services 
Office of Long Term Care 

SUBJECT : Consumer Directed Personai , ~ s B i s t an c e Program: tlarification of 
060MM/LCM-1, "Questions and AnswerB Related to Administration of , 
the ,CPPAP" 

EFFECTIvE DATE: Immediately 

CONTACT PERSON: Leslie Galusha or Priscilla Ferry at 518-'-474-5271 

TIle purpose of this GIS ' is to clarify previous qui.danoe regarding social 
services ' districts ' administration of , the Consumer, Directed ' Personal 
Assistance Program ( "CDPAP")as set forth in 06 OMM/LCM-1, entitled "Questions, 
and Answers Related to Administratlon of the CDPAP" , issued on June 3D, 2006 . 
This GIS may have Lmpl i.cat.Lons in the administration of tOPAP to non seU­
directing individualB. 

In particular, this GIS clarifieB ,the 'Department's 'response to Question 
#8 as it appeared in: 06 OMM/LCM-l., This question is 'set forth below, followed 
by the Department's response at that 't ime : ' 

"8., Q.Can a CDPAP personal , ass i at.ant; perform medical , proceduresv . :J:s 
nurse monitoririg/supervision of the personal aBsistant/consumer 
required? 

A.	 ' The CDPAP personal as s Ls t ant. vmay perform any personal care, 
aige_'__ llQ!!!~ _J),_l:!1'lHl!. ~:i-d.~',__QrnurE!iI1g task that , the consumer has 

'b e e n	 a asessed as , needing andha,s been pr Ior' authorized to, 
receive; provided, howeY'er,that t1:le pe1;'Eional aSE1ist~t has 
been 'trai!1eq to, pe,:fonn th,e_ task and is 'SllPfiirvised ,and directed 
while p~rform1ng tbe task. , Nurses~pe:i:v'ision/monitoring is not 
,r e qu i r e d as the determination that the consumer , (or his/her , 
se:).!-ditectingother) has t he ~ility to direct his or her QwD 
care and train his/her assistants in needed tasks i$m~de 
during the assessment , p r ,o c e s B and before " i:he pri,or 
aUthorization of seJ;Vice. , Soc i a l SerVices Law § 365~f requires 

" t h e vendor , ag e n c y (fiscal intermediary) to monitor ' t he 
consumer'Bcontinuing ' ab i li t y - t o fuU-ill ,h i s / he r 
responsibilities in the GDPAP. ' The LDSS must , ask t.he ,fis c a l 
intermediary how it will fuHill that responsibilitY." 
(emPhasisaddE!d)	 , 

,	 , 

This 'd i r e c t i v e ~rarif ,ies ' t h a t the Department' B reBPOnSe ',- paz t LcuLazLy 
the bol ded language set; fortll above , shouLd. not be-interpreted as requ1ri~g 
that; in all "ca s e a the !~selt-direct.ing ' o t h e r " or su:;t:rogate who 'ha s 
volUnUrily a ,s:sumed ' the responsibility to hire/fire , ' train, ' superv-iseand 
AirE~cta non ~e1f-clirectingGon:Btlmer'SCDPAPpersonai assistant bepre'sent at 
all ;t i me s in the , home, or other setting in whidh s,enTices are provided, while 
the p~r80naJ,aBsil!!tarit performs tasks, ,whe t h e r pet60na~ care ' aide, homebealth 
aide or nureiing~asks, on the non self ~directing Consumer' B pl'an'ofcaie.'1'he 
directive also provides furtl1ergliidance to dililtricts regarding the CDPAP 
aaseasment p roceas, part.Lcu.LazLy with respect ,to ndilseJ.f-directingconsumers. 
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The district's case manager has the primary responsibility for 
determining whether the consumer; is self-directing and capable of perfio.rtni.nq 
CbPAPparticipant obligations . This determination should be based on a review 
of available information in the physician's order and the social and nursing 
assessments. 'Th e Case manager must be sensitive to the conaumer ' s habits, 
factors - in the consumer's __ physica], _ envi:r;oQmept, <mq : relat,i.Qnehips. wi!;,!,']. 
informal caregivers that may i~pedethe consumer's ability to be self ­
directing and to consistently perform his or her responsibilities. The case 
manager should also consult, as . needed, with the assessing nurse, the local 
profession-al director or designee /or protective services .r o r adults staff . 
The case manager may also obtain a psychiatric evaluation in appropriate 
cases. ­

As defined in Department regulation, a "self-directing" individual is 
capable of making choices - a b ou t his or her activities of daily _ living, 
understanding the impact of the - choice and assuming responsibility for the 
resul ts of -the choice . Characterist ics o f va self -d i r ect.Lnq consumer may 
include the following: 

•	 The _consumer is alert, demonstrat'es unimpaired - judgment, makes 
decisions that do not place the consumer or others at risk and is 
able to ' manage his or her own affairs; 

•	 The consumer understands what to do in an emergency that threatens 
his or her heaLth ' or safety arid can summon appropriate- assistance, 
either verbally or with the help of a device; .a n d ­

•	 The consumer knows how to obtain assistance during times when CDPAP 
servlces are not being provided, including when serVices :are 
unexpectedly interrupted due to inclement weather or personal 
assistant illness . 

In contrast to a self-directing individual, an indi"vidualwho is not 
self-directing lacks the capability to make choices about his or her 
activities of daily living:, does not understand .t he implications of these 
choices, and cannot, or does not, assume responsibility for t he results of 
these choices. Characteristics of a .non self':directing consumer may include 
the following: ­

•	 rhe conaumer may be -d e h is i cin a l , disoriented at times, have periods of ­
agitation, or demonstrate other behavior that .is inconsistent or 
unpredictable; 

•	 The consumer , may ha~e _a t.eridericy to wander during the . day _or night 
and to endanger his or her physical -safety .through eXposure to hot 
water, extreme cold or by misusing- home appliahces or equipment; or 

• _ Th e consumer may ~xhibit ~tl;J.er behavi~r harmful to himself or herself 
or. to .o t hers , such -as hiding medication, takingmedicaqcin wi thout 
his or her physician' s know'Ledqe , , r e f u s i ng to seek assistance 'i n a 

. medi.caL'emerqency or -leaving cigarettes : unattend,ed . The consumer may 
not understarid how to summon assistance in an emergency. 

~..._. •_ _~. __ .~ . ~.• -_ : - _ ... _. _ _ . _ _• , . _ . _ .",_ .'-; ~ •.. _~.: .~ ~. ~ .-: - -. ' >::": ~ ' ': · ::- ." ~ :-:-: ~'::';:'~':--~07 ~' - I''' .s..==",.-.,::; ....-.,::;:-:-£ ...:...._. .:. .~;-- . '.. or 
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A consumer who is self-directing and who participates in the . CDPAP must 
be capable of h iring/firing, training, supervising and directing his or her 
personal assistant to perform the particular tasks that . are included on the 
consumer s plan of care. These tasks may . include personal care servicesr 

tasks , horne -h~ al t h aide tasks arid nursing tasks. 'J;'heself-directing consumer 
· supervises and directs his or her personal assistant by, among other things, 
deciding the order and .manner in which each specific task identified in the 
consumer ' s plan: of care is . to be performed . Supervision of the personal 
assistallt by a nurse is not required in the CDPAP P.S training and 
supervision/direction of the personal assistant is thecpnsumer's 
r e sponai.bi .Lf ty. 

A non self-directing individual may be eligible to part{cipat~ in the 
CDPAP; provided, however ; that an appropriate individual, acting as . the 
consumer's surrogate, is willing, able and available to · perform the functions 
that· · wou Ld otherwise be · performed by a self-:-directing consumer , This 
requirement is .based upon the statute that authorizes the CDPAP for Medicaid 
recipients . The statute defines an "eligible individual"8.sincludirig, among 
other criteria,an individual who "is able and willing or has a legal guardian 
able arid willing to make: informed choices ·o r has designated a relative or 
other .a du l t; who is able andwHling to assist in making informed choices." 
[See Social Services Law §36S-f (2) (c) 1 A related statute provides that the 
CDPAp·personal assistant may .provide "nursing services" when such services are 
"under the instruction of a patient or family or househoLd member determined 
bya registered professional nurse to be · self -directing and capable of 
providing such instructions." [See Education Law § 6908(1) (a) (iii)] 

The individual who voLunt.az'Ll.y assU:mesresp(~msibilit.y for performing 
CDPAP participant functions . on behalf of a non self-directing consumer is 
commonly referred to as the "self-directing other ." The individual who serves 
as the "self dire<:;ting other" or surrogate for a CDPAP participantshou.ldbe a 
legal guardian or. a responsible adult acting in a similar fiduciary capacity . 
This essentially means that the individual ·owes a duty of care to the CDPAP 
participant and is expected always to act Ln his or her best interests . The 
"self directing other"/surrogate may also be an adult family member ( liO'usehold 
member or friend whom a registered prof~ssional nurse · has detertnined to be 
self-directing and . capable of instructing the personal assistant and 
performing the . CDPAP participant's responsipi;Lities . Neither the fiscal 
intermediary nor the CDPAP personal assistant may act as .t he "self-directing 

..other" / surrogate for a CDPAP participant. . . 

The person who serves as the ;' s e l f - d i r e c t i ng . other" /surrogate 
essentially · ~ s t eps inSide the shoes"of the consumer and performs those 
activities that the conSumer would perform, if he or she were self-directing. 
These aot i vdt i ea iriclude hidngaild, if necesaaxy, firing personalass~stants; 
training . bhe pezsonaI assistant · to perform tasks that are included on the 
consumer's plan of 'c ar e ; scheduling when and how care is to be prov1ded; and, 
supervising and directing the peraonaI as s Lat.ant; . " As the oonsumarvs "s81f­
direqting other" /surrogate,thispe,rson is also responsible for signing the 
personal aas i.atant;" s time sheet, collaborating wi~h the fiscal Lnt.ermedda.ry in 

· assuring that ·. the consumer . remains . appropriate for the CDP~I? r : and 
· participating in the CDPAP assessmeIlt · process. As" with ..aself.::-directing 
Consumer, : no nursing supervision isneedect · to determine whether the . cDPAP 
personal assistant is competently arid safely performing the tasks included on 
the · consumer's plan of care . " This is •.t.he : responsibility of the "se!lf­
directing other" : who .a c t.a as the consumer's surrogate · and who · has: assumed 
responsibili ty for performing all CDPAP conaumer responsibilities. · 
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There are . various methods by which the \~self-directing other" /surrogate 
may fulfill his or her responsibility to supervise and direct the CDPAP 
personal assistant. to result in a safe plan of care. These 'i n c l u d e , but are 
not limited to, continuous or intermittent on -sLte supervision and direction 
of the personal assistant; supervision and direction of the personal assistant 
from a remote site via telephone or other electronic means; ordevelopinelft Of 
an appropriate . emergency protocol for the personal assistant to folloj'l _s houl~_ _ 
an unexpected change occur in the consumer's' medical, mental or environmental 
~ondition. .	 .. . 

The method that is appropriate depends upon the circumstances of each 
individual case and is determined by the assessor through discussion with the 
self directing other during the assessment process ; Factors that should be . 
considered include the following: 

•	 whether, based on ' the consumer'S diagnoses, the compLexity of the 
consumer's medical condition, and the specific personal . care ' aide, 
home he.alth aide or nursing tasks included on the care plan, if is 
reasonably antLc i.pa t ed that frequent medical or nursing judgment or 
intervention may be. needed to preserve the consumer's health' and 
safety;.: 

•	 'wh e t h e r , arid the extent .t o which, the consumer; due to age,or 
Physical or mental ' capacity, is able to ' communicate his or her needs 
to the personal assistant; 

•	 whether the "self-directing other" /surrogate Who has trained the 
personal assistant may be able to adeqUately supervise and direct the 
assistant froin a : remote site by t e Lephone or other e l ect roni.c imeane s
and	 . . 

•	 whether the ~self-directing other"/surrogate has documented not only 
.t h e specific tasks with which the consumer needs assistance and that 
he or she has trained the personal assistant to perform these tasks 
but also that the assistant has been Lnat.ruct.ed in what actions to 
take should a medical einerg~ncy occur. . " 

To reiterate, there is no requirement that the~dividual who serves as 
the ." s e l f -d i r e c t i ng other" or .s u r roqat e for a non self-directing eqnsumer muat, 
always be pnysLcaf Iy present,in each and every case, to supervise and direct 
the CDPAP personal assistant during the performance of , t a s k s on the non self­
direct ing. .consumer ' s plan of care. ' T.his individlial may ' fulf ill his or her 
responsibility.' to supervise and direct the personal ' assistant by havingslich 
cOJ,1tactwith the assistant that the district has determined · is sufficient to ­
aa suxe, to t he _extent; -. reasonably possible , a safe care plan. The specific 
types' of contact, whether 6ri~site or ,via telephone or other means . that _- is_ 
appropriate mcly ._vary depending upon the specific circumstances of ' each 
particular .case. The nurse aaaeasoz is responsible for deveiop"1ng, . in 
collaboration .wi t h the consumer.' srepresentabive . and district case manager, a 
safe and appropriate plan of care. ' 
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The Department has accordingly revised the response to Question #8, as 
contained ln 06 OMM/LCM-i: . 

"8.' Q. Can a CDPAP per aonaI assistant perform medical procedures? Is 
nurse monitoring/supervision of the personal assistant/consumer 

.r e qu i r e d ? 

A.	 The CDPAP personal assistant may perform any vp e r sonaI care a i de, 
home health aide, or nursing task that the consumer has been 
as aes aed ' as needing and hasJ:ieenprior authorized to perform. 
The consumer, or the person who serves as the consumer's "self­
directing other"/surrogate is responsible for training t.he 
assis.taIit to perform the tasks and for supervising and directing 
the assistant. Nursing supervision to monitor a . CDPAP personal 
assistant's ability to perform tasks identified · in the 
conSumer's plan · of care is not required because supervision arid 
direction of the personal assistant is the responsibility of the 
self-'-directing consumer or, in the case of a non self-directing 

. consumer, the "self-.directing other" /surrogate. Social Services 
Law § 36S-f requites the vendor agency (fiscal intermediary) to 
monitor the consumer's, or the . self -directing other's, 
continuing ability to fulfill his or her respoI)sibilities in the 
CDPAP. The LDSS must ask the fiscal intermediary how it will 
fulfill that responsibility. II .. . . 

, . 

r 




